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Your Council looks forward to another productive year for our
membership and those who benefit from the educational and pro bono
support we provide. In addition to our advanced bankruptcy programs,
this year we are sponsoring the Section’s first bankruptcy mediation
seminar and the CARE financial education conference with the
American Bankruptcy Institute. Our newsletter continues to provide
useful information and updates on bankruptcy law. We are also increasing our support of legal aid clinics as we have been fortunate to have
strong financial support from many of member firms, and thanks so
much for that. Our support of the networking efforts or our young
bankruptcy lawyers continues. Our membership has remained strong
with both lawyer and non-lawyer members. I am grateful to have the
opportunity to serve the Section, and will work hard to continue our
mission to (1) promote the study of bankruptcy law, (2) study and
report on laws and decisions as they may affect the rights of parties in
the bankruptcy process, and (3) provide a forum for members of the legal
and financial communities interested in bankruptcy law, and (4) facilitate
the provision of pro bono legal services directly by Section members or
through qualified legal aid organizations.
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Judge Schmidt Plans To Continue Serving
Others, But Not By Practicing Law
By: Jose L. Vera, 2015 extern to the Hon. Harlin D. Hale (Bankr. N.D. Tex.)
Contact by phone: (956) 286-7475 or by email: j.leonel.vera@gmail.com

The Hon. Bankruptcy Judge Richard Schmidt (Southern District of Texas, Corpus
Christi Division) will retire this year. Judge Schmidt has served diligently since he was
appointed on July 31, 1987. He is well known among bankruptcy practitioners and
judges as one of the best presiders and decision-makers the federal courts can provide.
From the success of his career and his wealth of legal knowledge, one might expect
that a young Judge Schmidt must have entered primary school with his mind set on
attending law school. However, that was not the case at all. In fact, when he first set off
to college at New Mexico State University, he did so with the intention of going to medical school.
While attending classes there, Judge Schmidt joined ROTC. Four years later, he
became an officer, preparing to serve his country during the Vietnam War. Many of his
peers were drafted, and he figured the possibility was high that he would be as well. After
taking an educational delay for three years to attend the University of Texas School of
Law (Class of 1973), he served as a United States Air Force JAG Officer at Barksdale Air
Force Base in Louisiana.
After completing his service there in 1978, he went to work in private practice for
the Shreveport firm of Smitherman, Lunn, Chastain & Hill. He found himself with a
workload weighted heavily with trial work. His experiences at trial provided him with a
working education on the fundamentals of advocacy, and molded him into the man he
ultimately became. After trying numerous cases, Judge Schmidt developed into a strong
litigator, honing skills and giving him a perspective that would help him immensely in
his later career as a judge.
When he was appointed to the bench in 1987, Judge Schmidt immediately set to
work creating a track record for himself. Large or small, he made it a point to give his
full attention to each issue that had entered his court room until it was worked through
and decided. He has held to that practice throughout his tenure.
Bankruptcy law is very important to Judge Schmidt, which he sees as a way for
debtors “to reorganize their financial life,” while allowing creditors “the opportunity to
be paid more than they would if the debtors’ assets were liquidated.” Judge Schmidt feels
that it is very important to preserve a level playing field for both sides. For this reason,
Judge Schmidt has always made sure to keep the “big picture” in mind when handling
difficult cases.
One of those cases is Baker Botts, LLP v Asarco, LLC, heard not too long ago by
the United States Supreme Court. The case deals with whether or not the Bankruptcy
Code allows a firm to be awarded any type of damages for defending a challenge to a fee
request. When asked about how he thinks the Supreme Court will decide, Judge
Schmidt had a very simple answer: “I’m sure they will affirm the well-reasoned
Bankruptcy Court Opinion.”
As one can imagine, Judge Schmidt holds himself to a high standard of scrutiny,
and declines to speak ill of others. Instead, he holds himself to: “Integrity first. Service
before self. Excellence in all you do,” the motto of the United States Air Force, and the
motto Judge Schmidt follows every day.
After serving 28 years, Judge Schmidt believes it is time to step down. He is ready
to let someone else begin their legacy. When Judge Schmidt leaves, he will be missed by
many, and the impact he has had on bankruptcy law will be long-remembered.
When asked if he had any words, Judge Richard Schmidt had this to say: “I have
thoroughly enjoyed the opportunity of working with judges and lawyers in the state of
Texas. While I don’t intend to practice law following my retirement, I do hope that
someone has a need for a retired Judge and Colonel.” Judge Schmidt and his wife live
in Corpus Christi, a beautiful city that has been well-served by one of its finest citizens.
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Eduardo V. Rodriguez Continues Serving Community as United
States Bankruptcy Judge for the Southern District of Texas
By: Colin Mize, 2015 Summer Extern to the Hon. Harlin D. Hale (Bankr. N.D. Tex.)
Contact by phone at (817) 999-4825 or colinmize@utexas.edu

Eduardo V. “Eddie” Rodriguez has been appointed as the United States Bankruptcy
Judge for the Southern District of Texas. He will be filling the vacancy left by Judge
Richard S. Schmidt, who had served the district since he was appointed on July 31, 1987.
The future Judge Rodriguez has been practicing law as the Managing Attorney for the
Malaise Law Firm in the Rio Grande Valley, and is certified by the Texas Board of Legal
Specialization in Consumer Bankruptcy Law.
Eddie was born and raised, along with five siblings, in Brownsville, Texas. The son of
a barber and a legal secretary, he credits his work ethic to his humble upbringings. At age
ten, he joined his father working at the barbershop. He remembers waking at five in the
morning and breakfasting with his father and his friends before opening the doors at seven
o’clock to a line of loyal customers. He earned a dollar a day sweeping floors and helping
out as needed. It was not long before he made his first foray into entrepreneurship, shining
shoes while his father cut hair. The shoe shine operation was a success, and the lessons of
hard work would end up shaping his career.
Eddie’s first exposure to the legal profession was the law office at which his mother worked. At the age of 12, Eddie met
Eduardo R. Rodriguez, an attorney at the law office. Being a young child and seeing his name on the office door, he was
inspired. He began to dream of going to law school one day. While his parents always stressed the importance of education, his
father had only an elementary education and his mother a high school diploma. Yet the seed planted that day found fertile soil,
as Eddie went on to become the first in his family to obtain a professional degree.
After high school, Eddie attended Pan American University in Brownsville, Texas. He graduated in 1981 with a Bachelor
of Arts in Psychology. During his studies, he became interested in real estate. Acting on that interest, he bought a property in
Brownsville and renovated it. After his first two rental properties started paying dividends, he recounts that “two became four,
and four eventually became 30 apartment units in Brownsville.”
His early success in real estate prompted him to pursue a business education. He enrolled in Pan American University’s
Master in Business Administration program, attending at night while earning a living during the day. He graduated at the top
of his class, with high honors. From there, he went on to operate several local businesses, even running the Human Resources
department for the Brownsville School District. Finally, Eddie set course to achieve his dream, matriculating to Texas Tech
University Law School.
During law school, bankruptcy was the farthest thing from Eddie’s mind. Instead he pursued personal injury law. It was
only after graduating and working on a few personal injury cases that he realized the work was not for him. He then set to work
exploring other areas of law, working on all kinds of cases.
He discovered a passion for bankruptcy when he helped a woman through her Chapter 13 case. He enjoyed the experience,
and decided to handle more bankruptcy cases. The appreciation his clients showed for his work made him decide to specialize
in bankruptcy. While he has now handled numerous cases in almost every chapter of bankruptcy, the majority of his work has
always been consumer-driven. He enjoys consumer bankruptcy, since “the debtor actually cares about the work you do for
them.”
During his career, Eddie has represented both debtors and creditors, and has served as both a receiver and a Chapter 11
trustee. He will miss his bankruptcy practice and the interaction with his clients, but he realizes his experiences have prepared
him well for the bench. After so many hearings and adversary proceeding, he admits he now feels “most at home in court.”
Though Eddie did not begin practicing law with the bench in mind, he realized during his practice that he desired to serve his
community at a higher level. In his role as bankruptcy judge, he will be have that opportunity.
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Eduardo V. Rodriguez Continues Serving Community as United States Bankruptcy Judge for the Southern District of Texas
Continued from page 3.

Eddie is an active member of the bankruptcy bar and has written and published numerous articles on consumer and business
bankruptcy related issues for the State Bar of Texas, the University of Texas, Texas Lawyer, N.A.C.T.T., and the Federal Lawyer. He
has been a frequent speaker at bankruptcy seminars around the State of Texas and nationally. He currently serves as treasurer of
the Bankruptcy Section of the State Bar of Texas and is an awardee of the State Bar of Texas Robert B. Wilson Distinguished
Service.
Eddie also coordinates the Bankruptcy Section’s pro bono programs, for which he has received an award for Outstanding
Services from the State Bar of Texas. He was named one of six lawyers in Texas to receive the prestigious award for pro bono
services from the Legal Services Corporation and the Texas Access to Justice Foundation. Pro bono work is a passion of his,
which he attributes to growing up poor. As he says, “I grew up poor. There were lots of families like us that c[ould]’t afford
attorneys. I never forgot my roots and my background.”
He found his love for pro bono work during law school. When Gene Valentini, Director of the Dispute Resolution
Department of Lubbock County, came to speak at Texas Tech University Law School about a pro bono mediation program
available for second and third year students in mediation classes, Eddie persuaded Valentini to allow him to participate in the
program by promising to mediate 100 cases. He made good on his promise, mediating over 100 cases by graduation. It is a
record to this day, unlikely to be broken.
Eddie points to the late Hon. Reynoldo G. Garza as a mentor who substantially influenced his legal career. He looked up to
Judge Garza, both as a man and as a federal judge. Eddie’s mother worked for Judge Garza, and Eddie maintained the relationship
throughout his education and career. Upon passing the bar, Judge Garza called him and said, “Eduardo, congratulations on passing
the bar. . . Always remember, zealously represent your clients at the highest ethical degree possible.” He has kept that advice
with him throughout his career.
Eddie will become the only Hispanic bankruptcy judge sitting in the Fifth Circuit. He places much significance on this role
and understands the special needs of people in his district. As a practicing attorney, a significant majority of his clients have spoken
Spanish as their only or preferred language. He is proud of his heritage and culture, and believes that having a Hispanic background
will allow him to better serve his community.
On a personal note, Eddie and his wife Elisa have three children: Edward, Cristian, and America. Edward is pursuing his
Ph.D. at the University of Texas Health Science Center in San Antonio, while Cristian is a sophomore at U.T.-Austin and
America is a junior in high school. In his free time, Eddie enjoys physical fitness and salsa dancing with his wife. The soon-to-be
Judge Rodriguez is eager to start serving in the federal judiciary. It seems clear that his district and the state of Texas will be well
cared for, and that he will well-represent the traditions of excellence, ethics, and esteem set forth by the judges who have gone
before him.
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ANNUAL FIFTH CIRCUIT ELLIOTT CUP MOOT COURT COMPETITION
On February 20th and 21st, the Annual Fifth Circuit Elliott Cup Moot Court Competition sponsored by the Bankruptcy
Section of the State Bar of Texas – and named in Honor of the Honorable Joseph Elliott, former Chief Bankruptcy Judge for the
Western District of Texas – was held at the United States District Courthouse for the Southern District of Texas in New Orleans,
Louisiana. Twelve law school teams representing seven law schools from around the Fifth Circuit participated in the Elliott Cup,
including the Thurgood Marshall School of Law, University of Texas School of Law, Baylor Law School, Mississippi College School
of Law, University of Mississippi School of Law, SMU Dedman School of Law, and Texas Tech University School of Law.
The winner of the 2015 Elliott Cup was the University of Texas School of Law’s Daniel Hatoum and Lisa Elizondo. The
winning team was coached by Ms. Debbie Langehennig and Mr. Jay Ong. Second place went to Ms. Angela Oliver and Mr.
Scott Larson from the SMU Dedman School of Law, whose coaches are Mr. Omar Alaniz, Ms. Elizabeth Boydston and Mr.
Tim Springer. The final round judges for this year's Elliott Cup were four wonderful jurists from the state of Texas, current
Chair of the State Bar of Texas Bankruptcy Section, Bankruptcy Judge Richard Schmidt from the Southern District of Texas,
Bankruptcy Judge David R. Jones from the Southern District of Texas, Bankruptcy Judge Tony Davis from the Western District
of Texas and Bankruptcy Judge Harlin “Cooter” Hale from the Northern District of Texas. The award for Best Oral Advocate
went to Daniel Hatoum from the University of Texas School of Law.
This year's Elliott Cup was also sponsored in part by The Moller-Foltz American Inn of Court. In addition to the financial
support, the Elliott Cup relies upon the support of attorneys willing to volunteer their time and effort to judge the preliminary
rounds of the competition. Thank you to all the attorneys who were willing to act as a judge in this year’s Elliott Cup. Special
thanks to Jessica Voyce Lewis for her assistance in assuring another successful Elliott Cup.
The Elliott Cup serves as a non-affiliated forerunner to the Annual ABI Duberstein Bankruptcy Moot Court Competition
held at St. John's School of Law in New York in March. Elliott Cup teams have historically posted excellent results at the national
competition. This year was no different as the winner of the Duberstein Competition was the team of Ms. Angela Oliver,
Mr. Scott Larson, and Mr. Brandt Roessler from the SMU Dedman School of Law.

Elliott Cup Winners

UT Team
Judge Schmidt Presentation

Judges Jones, Hale, Schmidt, and Davis with Elliott Cup Winners
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CLIFTON R. JESSUP, JR. SWORN IN AS A UNITED STATES
BANKRUPTCY JUDGE FOR THE NORTHERN DISTRICT OF ALABAMA
(DECATUR DIVISION)
Clifton R. Jessup, Jr. was sworn in as a United States Bankruptcy Judge for the Northern District of Alabama (Decatur
Division) in a private ceremony held on March 2, 2015. He succeeds retired United States Bankruptcy Judge Jack Caddell.
Judge Jessup was most recently a shareholder of Greenberg Traurig, LLP from May 2004 through February 2015 and was located
in its Dallas, Texas office. He practiced primarily in the areas of debtor and creditor rights, business reorganization, and bankruptcy
for over 35 years prior to taking the bench. Judge Jessup graduated from Oakwood University (formerly Oakwood College) in
Huntsville, Alabama, in 1976 with a Bachelor of Arts degree, and then from the University of Michigan Law School in 1978
with a Juris Doctorate degree. His formal investiture ceremony is scheduled for May 7, 2015, in Huntsville, Alabama.

2015 DUBERSTEIN MOOT COURT
The 23rd Annual Duberstein Bankruptcy Moot Court Competition was held from March 7–9, 2015 in New York. Fifty-nine
teams from across the United States met to participate in the competition, sponsored by the St. John’s University School of Law
and the American Bankruptcy Institute. This year’s prompt dealt with the nondischargeability of student loan debt according
to 11 U.S.C. §523(a)(8) and the competing approached to the undue hardship exception: the Brunner Standard and the totality
of the circumstances approach.
The national champions of the 2015 Duberstein Moot Court Competition are Angela Oliver, Scott Larson, and Brandt
Roessler from the Southern Methodist University Dedman School of Law, its second victory in three years. In the final round
of the competition, the winning team presented arguments before an esteemed panel of judges which included: Hon. Michael
J. Melloy, U.S. Court of Appeals for the 11th Circuit; Hon. Adalberto Jordan, U.S. Court of Appeals for the 11th Circuit; Hon.
Joy Flowers Conti, U.S. District Court for the Western District of Pennsylvania; Hon. Cecelia G. Morris, Chief Judge, U.S.
Bankruptcy Court of the Southern District of New York; and Hon. Carla E. Craig, Chief Judge, U.S. Bankruptcy Court for the
Eastern District of New York. The national champions were announced on the final day of the competition at an awards gala
attended by more than 800 bankruptcy judges and practitioners. In addition to winning the overall competition, the champions
also received an Outstanding Brief Award for having the second-highest brief score among the fifty-nine teams.
Coached by Omar Alaniz, Liz Boydston, and Tim Springer, both teams from the SMU Dedman School of Law were very
successful in the 2015 Duberstein Moot Court Competition. As an interesting twist of fate, the two teams from the SMU
Dedman School of Law faced one another in the semi-final round of the competition. The second SMU team consisted of
Allison Stewart, Audrey Leeder, and Roxanne Hajikhani and finished in a tie for third place with the team of Daniel Hatoum
and Lisa Elizondo from the University of Texas School of Law (Elliot Cup Champions), coached by Debbie Langehennig and
Jay Ong, who also received an Outstanding Brief Award.
Texas was well-represented at the 2015 Duberstein Moot Court Competition. In addition to the successes of both SMU
teams and the University of Texas team, Nirav Patel, Jeri Leigh McDowell, and Richard Keeton of the Texas Tech University
School of Law, coached by Lisa Lambert, Professor Dean Pawlowic, and Professor Lisa Henry, advanced to the quarterfinals round
of the competition. Nirav Patel received an Outstanding Advocacy Award (awarded to the top 5 advocates of the competition).

Duberstein Competition SMU Teams: Allison Stewart, Roxanne
Hajikhani, Tim Springer, Liz Boydston, Audrey Leeder, Brandt Roessler,
and Angela Olive

Duberstein Competition SMU Champions: Tim Springer, Liz Boydston,
Brandt Roessler, Scott Larson, Angela Oliver, and Omar Alaniz
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NCBJ RECEPTION SUMMARY
By: The Honorable Ronald B. King
United States Bankruptcy Court for the Western District of Texas, San Antonio Division

About 45 bankruptcy judges from around the country attended the NCBJ Mid-year Conference at the San Antonio
Marriott Riverwalk Hotel on Monday, April 13, and Tuesday, April 14, 2015. Various committees (American Bankruptcy Law
Journal, Conference News, Finance, Endowment and Legislative) met on Monday afternoon. The NCBJ cocktail reception,
sponsored by the State Bar of Texas Bankruptcy Section and the San Antonio Federal Bar Association, was held at 5:30 p.m.
Monday evening in the River Terrace Room on the river level of the Marriott Riverwalk Hotel. The Board of Governors met
on Tuesday morning.
The cocktail reception had about 60 to 70 attendees and was well attended by the visiting judges and their spouses or significant others. The visiting dignitaries were thankful to the reception sponsors for having such a nice party with San Antonio
style Tex Mex hors d'oeuvres, open bar, and the local flavor of mariachi music during the reception. I gave brief welcoming
remarks to our distinguished visitors telling them about San Antonio’s annual Fiesta, which is a ten day celebration of Texas
independence celebrated since the 1890s around San Jacinto Day. Every Fiesta features nonstop parties and parades, including
a river parade on Monday on the San Antonio River; the Battle of Flowers Parade on Friday; and the Fiesta Flambeau Night
Parade on Saturday night of Fiesta. Each attendee at the reception received a Fiesta medal from the San Antonio Federal Bar
Association. It is a long-standing San Antonio Fiesta tradition for nonprofit groups and businesses alike to have Fiesta medals
made to distribute to friends and Fiesta goers.
In short, the party was a hit and the attendees enjoyed our Texas hospitality. The NCBJ annual convention, with over 1,000
attendees every year, is scheduled to be held in San Antonio in October, 2018, just three short years away.

Melvin Hoffman, Michael Kaplan, Buz Lorch,
and Joan Feeney

Beth Burris, Vanessa Lantan, Frank Bailey, Susan Cahill,
and Joel Rosenthal

Carol Doyle, Elizabeth Parris, and Gene Wedoff

Frank Bailey and Susan Cahill

Jeanne Sleeper, Barbara Houser, and Mary Grace Diehl
David Thuma, Kathleen Sanberg, Cate Furay,
and Jessica Orice Smith

Katherine Fergson, Frank Bailey, Ronald King,
Arthur Harris, Kay Woods, and Joan Feeney
Kevin Hennekins, Beth Burris, and Arthur Harris

Robert Nugent and Ronald King

William Thurman
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TEXASCLE & STATE BAR OF TEXAS BANKRUPTCY LAW SECTION
30TH ANNUAL ADVANCED CONSUMER BANKRUPTCY COURSE
By: Megan F. Clontz, Armstrong Kellett Bartholow PLLC (Dallas)
megan@akbpc.com

The 30th Annual Advanced Consumer Bankruptcy Course was successfully held on February 19-20th in Houston, Texas and
featured leading practitioners and judges from across Texas who presented detailed discussions and provided valuable insight
about significant consumer bankruptcy case issues. The course also included a discussion by noted economist M. Ray Perryman
about the year ahead for the Texas economy. The course provided 13.50 hours of MCLE credit, including 4 hours of ethics
credit. Below is a summary of the presentations for Bankruptcy Law Section members who were unable to attend.
Case Law Update
Hon. Richard S. Schmidt, U.S. Bankruptcy Court – Southern District
of Texas
Patrick J. Gilpin, Gilpin Law Firm
Kay B. Walker, Clerk to Hon. Richard S. Schmidt, U.S. Bankruptcy
Court – Southern District of Texas
Panelists discussed upcoming and recent decisions and the potential
impact these decisions may have on the practice. Upcoming and recent
decisions discussed included In re Woerner, 758 F.3d 693 (5th Cir.
Patrick J. Gilpin, Kay B. Walker, and Hon. Richard S. Schmidt,
2014); rehearing en banc granted 771 F. 3d 820 (5th Cir. 2014), Wellness
U.S. Bankruptcy Court – Southern District of Texas
Int’l Network, Ltd. V. Sharif, No. 13-935, 134 S.Ct. 2901, Bank of
America v. Toledo-Cardona, No. 14163, 2014 WL 3965212, In Harris v.
Viegelahn, No. 14-400, 2014 WL 3057095, Baker Botts L.L.P. v. Asarco, L.L.C., 123 S.Ct. 44, 2014 WL 3795992, and Jesinoski
v. Countrywide Home Loans, Inc., 2015 WL 144681 (2015), while recent decisions focused on local and 5th Circuit opinions
covering a variety of topics such as attorneys’ fees, the automatic stay, fraudulent conveyances, and lien validity.
RESPA – What Is It, How Does It Work and How Can It Help My Clients?
Hon. Marvin Isgur, U.S Bankruptcy Court Southern District of Texas
Judge Isgur and assistants presented common uses for RESPA in the bankruptcy setting, explaining how to utilize tools available under RESPA for information gathering, lien stripping, enforcing creditor obligations, and calculating available damages to clients based on the new statutes.
Trial Prep Pitfalls
Moderator Dinorah Gonzalez, Staff Attorney to David G. Peake,
Chapter 13 Trustee
Marilee A. Madan, Marilee A. Madan, PC
Michael Weems, Hughes Watters Askanase

Hon. Marvin Isgur, U.S Bankruptcy Court
Southern District of Texas

Panelists presented a primer on adversary proceedings, including when to use
adversary proceedings versus motions, important timelines, procedural
requirements, Stern issues, pleadings, pre-litigation fact-finding, and applicable rule changes effective December 1, 2014.
Reflections of 28 Years on the Bench
Hon. Richard S. Schmidt, U.S. Bankruptcy Court – Southern District of Texas
Judge Schmidt entertained both the business and consumer conference over
lunch with his colorful bankruptcy rendition of General Patton and his
reflections of 28 years on the bench.
Continued on page 19.
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TEXASCLE & STATE BAR OF TEXAS BANKRUPTCY LAW SECTION
32ND ANNUAL ADVANCED BUSINESS BANKRUPTCY COURSE
By: Clare Russell, Wilcox Law, PLLC (Arlington)
crussell@wilcoxlaw.net

The 32nd Annual Advanced Business Bankruptcy Course was successfully
held on February 19-20th in Houston, Texas and featured leading practitioners
and judges from across Texas and Louisiana who presented in-depth discussions
and provided valuable insight about important business bankruptcy case
issues. The course provided 13.50 hours of MCLE credit, including 2 hours
of ethics credit. Below is a summary of the presentations for Bankruptcy Law
Section members who were unable to attend.
Thursday
Supreme Court & Fifth Circuit Review, Honorable Luis Phillips (Baton Rouge)
and Shelby Jordan (Corpus Christi)
A review of recent Fifth Circuit and Supreme Court Cases examining, among
other issues, the recent and upcoming decisions on subject matter jurisdiction
and authority to hear cases in the wake of Stern, including a review of Wellness
Int’l Network Ltd. V. Sharif, 727 F.3d 751 (7th Cir. 2013) cert. granted in part,
134 S.Ct. 2901 (2014). The panel also examined the numerous 2014 circuit
opinions dealing with property of the estate. Of particular interest were the
exemption cases heard by the Supreme Court in 2014, including the opinion in
Law v. Sigel, 134 S.Ct. 1188 (2014) on surcharging the estate. An examination
of the ASARCO case from the Fifth Circuit and the Supreme Court grant of
certiorari, as well as the Fifth Circuit’s Barron and Newburger, P.C. v. Tex Skyline,
Ltd. (In re Woener), 758 F.3d 693 (5th Cir. 2014) completed the well-rounded
examination of case law.
Retention and Conflict Issues Honorable Stacey Jernigan (Dallas), Allison
Byman (Houston), and Robin Russell (Houston)
The panel discussed conflicts of interest and the potential pitfalls of what may
occur if a conflict is ignored. Judge Jernigan shared her “Top Ten Judges’ Pet
Peeves In the Area of Retention and Conflicts (and Some Best Practices, too)”
in this well organized and entertaining presentation. It’s always nice to know
what judges do and do not like and Judge Jernigan was clear on where she sees
potential problems. Also discussed was the use of a mediator as a professional
under §327(a) [hint: get court approval before hiring any professionals!]
Non-Standard Plan Confirmation, combined Plan and Disclosure Statement
Hearings, Creditor Plans and Exclusivity, Honorable Marvin Isgur (Houston),
Mark Wege (Houston) and Courtney Lauer (Houston)
An in-depth look at creative ways of confirming plans was examined by the
panel. Some of the many topics explored by the speakers included competing
plans and pre-packaged plans as a vehicle for getting through Confirmation.
The panel also examined and compared combined plan and disclosures statements used in the Southern District of Texas to those in the Northern District
of California. A discussion regarding what needs to be included in Plans and
Disclosure Statements rounded out an informative discussion of the
Confirmation process.
Continued on page 21.

9

Bankruptcy Law Section Newsletter

September 2015 — Volume 14 • No. 3

MEMBERS OF THE BANKRUPTCY AND COMMERCIAL LAW SECTION
OF THE DALLAS BAR ASSOCIATION VOLUNTEER FOR HABITAT FOR
HUMANITY PROJECT
By: Frances A. Smith, Shackelford, Melton, McKinley & Norton, LLP
fsmith@shackelfordlaw.net

Each spring the Dallas Bar Association’s Home Project partners with
Dallas Area Habitat for Humanity to sponsor and build a new home for a
deserving family. The DBA Home Project brings together attorneys,
judges, legal assistants, and others in the legal community who volunteer
their time, money and physical labor to the cause. This year, 2015, the
DBA Home Project is building its twenty-fourth home in the Dallas Area.
On Saturday, April 11, 2015, the Bankruptcy and Commercial Law
Section of the Dallas Bar Association sponsored Bankruptcy Day at the
Habitat build. The weather was perfect, cool but sunny. The Bankruptcy
Section’s project was to do the framing and outside walls. Bankruptcy Day
was organized by Andrew Edson, who is an associate at Strasburger, and a
long-time supporter of Habitat for Humanity.
Herbert Gilles, Andrew Edson, and Robert Franke

All three Dallas bankruptcy judges, Chief Judge Barbara Houser,
Judge Harlin Hale and Judge Stacey Jernigan attended the event. Judge
Houser was great with a hammer and nails and told stories about helping
her father build a family cabin, Judge Hale manned the table saw, and
Judge Jernigan helped put up the outside walls. We had great participation
from the Bankruptcy Section with partners and associates from several
Dallas firms attending and donating their financial support and their labor
for the day. We even had a United States Marshall, who usually spends her
time on guard at the federal building, helping with the build. The
Bankruptcy Section was supervised and assisted by the regular Habitat
volunteers who taught many of us the basics of framing, and by the homeowner, who was on site all day giving her sweat equity to the project. In
sum, it was a beautiful day, a wonderful cause, and a great way to spend
time with our colleagues while giving back to the community.

Judge Houser

Judges Jernigan, Houser, and Hale

Gordon Green, Joseph J. Wielebinski, Thomas Berghman, Phil Kim,
Nathan Miller Rider, and Jordan Lewis
10
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NEW BANKRUPTCY INN OF COURT FOR AUSTIN AND SAN ANTONIO
The Honorable Larry E. Kelly Bankruptcy American Inn of Court was organized and chartered in late 2014. The membership of 80 attorneys and judges includes practitioners from both the Austin and San Antonio bankruptcy bar. Meetings of
the Inn will rotate between the two cities and any available BBQ joints along the I-35 corridor. Officers are: President – Judge
Ronald B. King, Vice-President – Deborah B. Langehennig, Program Chair – Judge Tony M. Davis and Secretary/Treasurer –
Michael Parker.
The Inn’s first gathering was a holiday party in December where Michael McConnell, recipient of The A. Sherman
Christensen Award given by the American Inns of Court, presented the Charter. Honorary members, Suzanne Kelly and Judge
Frank Monroe, were recognized along with other members of the Kelly family. On January 29, members met in Austin at the
Headliner’s Club to enjoy dinner and a presentation of the Bankruptcy Dating Game by Austin members of the Inn in which
young lawyers try to date experienced lawyers and judges by answering legal queries correctly. The presentation was both fun
and instructional and focused on the four tenets of the American Inn of Court: professionalism, civility, ethics and competency.
The April 9 dinner meeting was held in San Antonio at the Petroleum Club. San Antonio members of the Inn presented a
series of courtroom-based vignettes focused on issues of evidence, including admissibility of appraisals, hearsay, judicial notice,
opinion testimony, parol evidence and Daubert motions. The presenters showcased their courtroom expertise with humor and
skill utilizing a parody of “Law and Order.”
The Hon. Larry E. Kelly Inn will begin its first full term in July 2015.

The Team

Judge King

Suitors

Judge Gargotta
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CLARK V. RAMEKER:
WHAT DID THE SUPREME COURT REALLY SAY?
WHAT IS HOLDING AND WHAT IS DICTA?
DOES 522(B)(3) PRE-EMPT TEX. PROP. CODE SEC. 42.0021(A)?
By: Michael Baumer
Law Office of Michael Baumer, Austin, Texas

On June 12, 2014, the U.S Supreme Court issued an opinion in Clark v. Rameker, 134 S.Ct. 2242 (2014) in which the court,
in a 9-0 decision, affirmed a decision by the 7th Circuit holding that an IRA inherited by a daughter from her mother is not
exempt under 522(b)(3)(C).
It is important to note that although Clark determined whether inherited IRAs are exempt under 522(b)(3), the decision
should also apply to whether inherited IRAs are exempt under 522(b)(2) and (d)(12). Both statutes exempt “Retirement funds
to the extent that those funds are in a fund or account that is exempt from taxation under section 401, 403, 408, 408A, 414,
457, or 501(a) of the Internal Revenue Code of 1986.” The Clark court concluded that funds in an inherited IRA are not
“retirement funds,” although “retirement funds” is not defined in either the Bankruptcy Code or the Internal Revenue Code.
522(b)(1) says that a debtor can claim exemptions under 522(b)(2) which we commonly refer to as “federal exemptions,” or
522(b)(3) which we commonly refer to as “state exemptions.” [522(b)(2) includes the “opt out” provision which allows the individual states to deny the federal exemptions to their residents.] It is not really that simple. The federal exemptions under
522(b)(2) are limited to the exemptions listed in 522(d). There is abundant case law that says that other federal exemptions
not contained in 522(d) are not allowed in a bankruptcy case. And 522(b)(3) is not limited to exemptions allowable under state
law. 522(b)(3)(A) specifically allows a debtor to exempt “any property that is exempt under federal law” [except 522(d)] as well as
“State or local law.”
In the first paragraph of its opinion, the Clark court stated “The question presented is whether funds contained in an inherited
individual retirement account (IRA) qualify as ‘retirement funds’ within the meaning of this [522(b)(3)(C)] bankruptcy exemption. We hold that they do not.” Clark, at 2244.
The court almost casually notes “If the heir is the owner’s spouse, as is often the case, the spouse has a choice: He or she may
‘roll over’ the IRA funds into his or her own IRA, or he or she may keep the IRA as an inherited IRA (subject to the rules discussed
below).” Clark, at 2245, (citing IRC Publication 590).
I think that this seemingly innocuous statement may actually give significant guidance to what the court might do in the case
of an IRA inherited by a spouse. The court does acknowledge that a spouse may roll over the inherited IRA into his/her own
IRA [in which case, it would qualify as a rollover IRA under 522(b)(4)(C)] or treat it as an inherited IRA. If the spouse elects
to treat the IRA as an inherited IRA under the Internal Revenue Code, it seems only reasonable that it would/should also be
treated as an inherited IRA under the Bankruptcy Code and would be subject to the court’s interpretation that funds in an
inherited IRA are not retirement funds. If the spouse elects to roll over the IRA, it would no longer be an “inherited” IRA, but
the spouse’s “own” IRA.
In Clark, the IRA was inherited by a daughter from her mother. This is very significant because the IRC provides substantially
different treatment for inherited IRAs if the beneficiary is the spouse of the decedent or if the beneficiary is someone other than
a spouse. The actual holding in Clark is that funds inherited by a child (someone other than a spouse) are not retirement funds
and are not exempt under 522 (b)(3)(C).
To the extent that the court’s holding extends to spouses, it is dicta, not holding. In interpreting the phrase “retirement funds,” the
court concluded that “retirement funds” are only retirement funds for the person who sets them aside for their own retirement.
It would seem that this is typically not the case with married couples - they are saving for their joint retirement (singular), not
their individual retirements (plural).
12
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“REASONABLE AT THE TIME” STANDARD REPLACES
LOATHED PRO-SNAX PRECEDENT GOVERNING THE COMPENSATION
OF PROFESSIONALS EMPLOYED BY A BANKRUPTCY ESTATE.
By: Rachel Kingrey
rkingrey@gardere.com

In a recent unanimous en banc decision, the Fifth Circuit reverses prior precedent governing the standard for payment of
professionals employed by the state. Barron v. Newburger, P.C. v. Texas Skyline (In re Woerner), No. 13-50075, 2015 WL 1591143
(5th Cir. Apr. 9, 2015).
The Woerner bankruptcy was commenced under Chapter 11. The law firm Barron & Newburger was employed to represent
1
the debtor(s). During the representation, Barron & Newburger incurred fees for preparing schedules and financials, defending
adversary proceedings, opposing a lift stay motion, negotiating with creditors, and developing developing and proposing a
settlement. Barron & Newburger also investigated the existence of assets the debtors had concealed and amended the schedules
to include the previously undisclosed assets. This concealment prompted the Chapter 11 trustee to move for the bankruptcy to be
converted to Chapter 7. The motion was granted, at least in part, because the debtors had not been forthright when disclosing
their assets. Subsequently, Barron & Newburger filed its application for attorneys’ fees seeking approximately $130,000. The
bankruptcy court, applying the standard for compensating professionals from the estate set forth in In re Pro-Snax Distributors,
Inc., 157 F.3d 414 (5th Cir. 1998), disallowed approximately 85% of the fees. Pro-Snax, as is well-known in the bankruptcy
bar, held that for a service to be compensable under § 330 of the Code, the service must be traced to an “identifiable, tangible,
and material benefit to the bankruptcy estate.” Id.
Barron & Newburger appealed the bankruptcy order. The bankruptcy court’s opinion was affirmed by the district court
and a three member panel of the circuit court, but the circuit ultimately granted a rehearing en banc to re-examine Pro-Snax.
In a well-written decision penned by Judge Prado, the Fifth Circuit found three reasons why the retrospective standard articulated in Pro-Snax was ripe for change. First, Pro-Snax’s retrospective analysis contravenes the text of § 330, which explicitly
requires a court to consider “whether the services were necessary . . . at the time at which the service was rendered.” Id. at *6.
Second, the legislative history of § 330 proves it was enacted to relax strict professional compensation requirements of the Act.
And what’s more, the history shows Congress considered and specifically rejected a Pro-Snax-like actual-benefit test. Finally, the
Circuit reviewed its sister courts and found its precedent out-of-step with the Second, Third, and Ninth Circuits. For these reasons it articulated a more flexible standard which looks to whether the services were “reasonable at the time” they were rendered.
This standard, as Judge Jolly was careful to note in a concurring opinion, remains tempered by the requirement that services provided be “actual” and “necessary.” Under this new standard, the bankruptcy court was ordered to further consider Barron &
Newburger’s application.
This decision will be welcomed by the courts and professionals alike as it rightfully restores to the bench a well-deserved level
of trust and discretion in reaching a just judgment. Likewise, it mitigates unnecessary risk for debtors and practitioners developing case strategy.

1

The Woerner petition was initially filed as a joint petition between Clifford Woerner and his wife, Gail. Mrs. Woerner was ultimately dismissed. Id. at *1 n.1.
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A NON-DEBTOR SPOUSE’S HOMESTEAD INTEREST

1

By: Sam Lawand, Law Clerk to the Hon. Robert E. Grossman
United States Bankruptcy Court for the Eastern District of New York

a. Background
Pursuant to subsection 541(a)(2), a bankruptcy filing brings into the bankruptcy estate a debtor’s community property,
2
which includes (1) property over which the debtor has sole, joint, or equal management rights and (2) property that may be
3
liable to satisfy an allowable claim against the debtor. In other words, a non-debtor spouse’s property is brought into the bank4
ruptcy estate unless (1) it is property over which the debtor has no management rights or (2) the community estate is not liable
5
6
for an allowable claim against the debtor State law governs the creation and definition of property interests of a bankruptcy estate.
7
Determining what constitutes property over which the debtor has sole, joint, or equal management rights requires a factual
8
analysis. For example, a court may find that a non-debtor spouse’s vehicle does not constitute “joint management community
property” if the non-debtor spouse is the only owner listed on the vehicle title, notwithstanding the debtor’s daily use of the
9
10
vehicle. Determining what constitutes community property that may be liable to satisfy an allowable claim against the debtor
(1) requires an analysis of the state’s non-bankruptcy laws and exemptions from process and (2) depends on whether the state
11
recognizes tenancies by the entirety.
Congress enacted subsections 522(o), (p), and (q) to prevent states from having unlimited and unregulated homestead
12
exemptions. By enacting subsections 522(o), (p), and (q), Congress exercised authority to regulate a debtor’s homestead exemption
13
in a way that directly conflicts with Texas homestead law. Difficult issues arise where subsection 522(o), (p), or (q) limits a
14
debtor’s homestead exemption on a homestead that is encumbered by a non-debtor spouse’s homestead interest. The Fifth
15
Circuit in Kim v. Kim (In re Kim) addressed this issue.
b. Explanation of the Fifth Circuit’s Holding in Kim
16
A court may order a forced sale of a debtor’s homestead, notwithstanding the non-debtor spouse’s homestead interest.
Although the Fifth Circuit in Kim only suggested (but did not find) that a non-debtor spouse’s homestead comes within more
17
18
than one of section 363’s sale provisions, including subsection (g) and subsection (h), it explained that section 363 authorizes
a court “to sell property of the bankruptcy estate, notwithstanding the fact that a [non-debtor spouse] may have [a homestead]
19
interest in that property.” The Fifth Circuit relied on case law to explain that “even though [a non-debtor spouse] is not a
debtor in bankruptcy and has a homestead interest independent of [the debtor’s] in the [homestead] that they share . . . a right
20
of sale under federal law may be enforced as against a non-debtor spouse . . . .” Accordingly, a court may order a forced sale
of a debtor’s homestead, notwithstanding the non-debtor spouse’s homestead interest.
A court is likely to find that a non-debtor spouse whose homestead was (1) acquired prior to the BAPCPA enactment and
21
(2) sold by forced sale is entitled to homestead interest compensation.2 The Fifth Circuit suggested at the outset that a non-debtor
spouse is entitled to homestead interest compensation only if the non-debtor spouse’s homestead was acquired prior to the
BAPCPA enactment, reasoning that “a [t]aking [c]lause objection could not be successfully interposed if the property interest
23
‘came into being after enactment of the provision.’” In a more recent case, the Fifth Circuit confirmed that this is a dispositive
limitation. After finding that the non-debtor spouse’s homestead was acquired prior to the BAPCPA enactment, the Fifth
Circuit—without expressing an opinion—suggested that the non-debtor spouse is entitled to homestead interest compensation
25
above and beyond subsection 522(p)’s $136,875. The Fifth Circuit reasoned that (1) the mere fact that a homestead interest
“give[s] protective legal security rather than vested economic rights” does not mean a non-debtor spouse’s homestead interest
26
has no value; and (2) a homestead interest has “some value to a [non-debtor] spouse, separate and apart from an ownership
27
interest in the real property” on which the homestead interest is impressed. Accordingly, a court is likely to find that a non-debtor
spouse whose homestead was (1) acquired prior to the BAPCPA enactment and (2) sold by forced sale is entitled to homestead
28
interest compensation.
A court may wrestle to calculate a non-debtor spouse’s homestead interest compensation. The Supreme Court in United
States v. Rodgers emphasized that a non-debtor spouse’s homestead interest, standing alone, entitles the non-debtor spouse to
29
receive a certain portion of the homestead sale proceeds. A court would need to calculate what a willing buyer would pay for
30
a non-debtor spouse’s homestead interest, if such interest was assignable. Although the Fifth Circuit did not provide a form of
31
calculation, it did provide suggestions. At this time, there is no published authority to explain the Fifth Circuit’s calculation.
Accordingly, a court may wrestle to calculate a non-debtor spouse’s homestead interest compensation.
A court may or may not find subsection 522(p)’s dollar amount to be sufficient to compensate for a non-debtor spouse’s
homestead interest. The Fifth Circuit—suggesting that “the forced sale of property in bankruptcy is more akin to a regulatory
14
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JANVEY V. GOLF CHANNEL, INC., 780 F.3D 641 (5TH CIR. 2015)
CASE SUMMARY
By: Jordan Montgomery Lewis
Cavazos Hendricks Poirot & Smitham, P.C.
Former Law Clerk to the Hon. Harlin D. Hale, 2014-2015
jlewis@chfirm.com

Introduction
On March 11th, 2015, the United States Court of Appeals for the Fifth Circuit entered its opinion in Janvey v. Golf
Channel, Inc., deciding whether a receiver over the estate of a failed Ponzi scheme could avoid and recover monies spent adver1
tising on a cable television network under the Texas Uniform Fraudulent Transfer Act (TUFTA). This opinion may resolve the
2
case originally filed in the Northern District of Texas by Ralph S. Janvey (referred to simply as “Janvey”), court-appointed
receiver for Stanford International Bank Limited and the other Stanford entities (referred to collectively as “Stanford”), and the
Official Stanford Investors Committee (the “Committee”). Janvey and the Committee sought to avoid and recover a transfer of
$5.9 million paid by Stanford to TGC, LLC d/b/a/ Golf Channel (“Golf Channel”) pursuant to TUFTA.
Background and Procedural History
Advertised nationally as the Stanford Financial Group, Stanford promoted the sale of fraudulent certificates of deposit
(“CDs”) to investors through financial advisors employed by its affiliates. The CDs were Stanford’s principal source of funding,
promising investors substantially above-market returns. Stanford claimed its high returns were due to its investment strategy
focused on safe, liquid investments. In fact, the company was insolvent and operated as a Ponzi scheme, using funds deposited by
new investors to make payments to existing CD investors. The principals of Stanford diverted some of the proceeds to fund extravagant lifestyles and to finance various subsidies. Over nearly two decades, Stanford raised over $7 billion selling fraudulent CDs.
Beginning in 2005, Stanford began targeting golf audiences due to the large proportion of high-net-worth individuals.
Stanford became a title sponsor of a PGA Tour event. In October of 2006, Stanford entered into a two-year agreement with the
Golf Channel for marketing services, including: commercial airtime, branded coverage, promotion of Stanford products, and
identification of Stanford as a sponsor of Golf Channel’s coverage of the U.S. Open. Golf channel did not develop Stanford’s
media strategy or content, but it was required to approve such content per the agreement. Stanford then proceeded to pay Golf
Channel over $5.9 million.
In February of 2009, the SEC uncovered the Ponzi scheme and filed suit against Stanford in the Northern District of Texas.
3
It was then that Janvey was appointed receiver. Pursuant to his powers under Tex. Bus. & Com. Code § 24.005(a)(1), Janvey
took custody of any and all assets owned by or traceable to the receivership estate, which included voidable transfers made by
Stanford before going into receivership.
Janvey and the Committee then filed the underlying lawsuit in district court to recover the conveyances to Golf Channel
under TUFTA. Both sets of parties eventually filed cross-motions for summary judgment before Judge David C. Godbey. In its
motion, Golf Channel, represented by counsel at what is now Norton Rose Fulbright US LLP, argued that—even if Stanford
was a Ponzi scheme, and even if the transfers it received were the proceeds of actual fraud on investors—it was entitled to a takenothing summary judgment under Tex. Bus & Com. Code § 24.009(a), having taken the transfers under contract in good faith
4
and for reasonably equivalent value.
District Court’s Grant of Summary Judgment
On Nov. 5th, 2013, the district court granted summary judgment for Golf Channel, concluding that “Golf Channel looks
5
more like an innocent trade creditor than a salesman perpetrating and extending the Stanford Ponzi Scheme.” The court found
good faith based on the summary judgment record. It then proceeded to conduct an analysis of whether the Golf Channel had
taken the transfers for reasonably equivalent value. Judge Godbey decided that, if it was determined that Golf Channel had
given Stanford value, such value would be reasonably equivalent, as the summary judgment record also demonstrated that Golf
6
Channel provided its services in an arm’s length transaction. The district court then reviewed whether the consideration pro7
vided to Stanford constituted value under TUFTA.
Janvey’s argued that: 1) from the perspective of creditors, the Golf Channel advertising had no value; and 2) that services
that advance a Ponzi scheme have no value as a matter of law. The district court discounted the first argument as “nonsense,”
15
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FIFTH CIRCUIT WEIGHS IN ON BANKRUPTCY AND
THE BARTON DOCTRINE
By: Bryan Rochelle,
J.D. Candidate, SMU Dedman School of Law, Spring 2018
Summer 2015 Judicial Extern to Hon. Stacey Jernigan, Hon. Harlin Hale,
U.S. Bankruptcy Court for the Northern District of Texas, Dallas Division
brochelle@smu.edu

In recent weeks, the Fifth Circuit Court of Appeals issued two opinions concerning the application of the rule in Barton v.
1
Barbour to litigation involving bankruptcy trustees. More than a century ago, the United States Supreme Court held in Barton
2
that, before a suit against a receiver can commence, the plaintiff had to first obtain leave from the court appointing the receiver.
In Villegas, et al. v. Schmidt, the Fifth Circuit held that plaintiffs must first obtain leave from the bankruptcy court before bring3
ing state law claims against a bankruptcy trustee. Separately, in Carroll, et al. v. Abide, et al., the court narrowed Barton’s application, holding that, where a bankruptcy trustee acts pursuant to an order of the district court, and a plaintiff brings a suit against
the trustee in district court based on such action, a plaintiff does not need to secure the bankruptcy court’s permission in order
4
to proceed.
Villegas
Following BFG Investments’ (the “company”) bankruptcy filing, Michael Schmidt (the “trustee”) was appointed bankruptcy trustee. After overseeing the liquidation of BFG’s estate, the case was closed. The bankruptcy court made final approval
of the trustee’s fees. Almost four years later, John Villegas and the company (together, the “plaintiffs”) sued the trustee in district
5
court under 28 U.S.C. § 1334(c), which allows district courts to hear certain bankruptcy-related proceedings. In particular, the
plaintiffs alleged that the trustee had committed gross negligence and breached his fiduciary duty by failing to pursue an action
against Nationwide Insurance (the “insurer”). Because the plaintiffs contended that the insurer had issued the company a policy
sufficient to cover many of its creditors’ claims, they charged that the trustee’s inaction had drained the estate and stripped the
plaintiffs’ of their property. The district court dismissed the case after the plaintiffs failed to obtain leave from the bankruptcy
6
court that appointed the trustee. The plaintiffs subsequently appealed.
7

The Fifth Circuit first considered the plaintiffs’ argument that the Supreme Court’s decision in Stern v. Marshall created
an exception to the Barton doctrine. In Stern, the Court held that, unless a state law counterclaim “stem[med] [] from the bankruptcy itself or would necessarily be resolved in the claims allowance process,” bankruptcy courts lacked authority under the
8
Constitution to enter final judgments on such counterclaims. Based on this holding, the plaintiffs contended that the Barton
doctrine does not apply to a “Stern claim” falling outside of the bankruptcy court’s final adjudicative authority. The plaintiffs
9
argued that the negligence and fiduciary duty claims they asserted against the trustee fit this description.
The court did not accept this argument. Applying the principle set forth in Agostini v. Felton—that appellate courts should
not conclude that a more recent Supreme Court case has implicitly limited or overruled one of the Court’s previous cases—the
Fifth Circuit found the plaintiffs’ claim that Stern “silently limits” Barton to be “exactly the sort of limitation-by-implication”
10
prohibited by the Supreme Court. Moreover, the court noted that the Supreme Court had expressly stated, in Executive Benefits
11
Ins. Agency v. Arkison, that Stern did not limit the Barton doctrine. Unpersuaded by the plaintiffs’ first argument, the court held
12
that a party in a bankruptcy suit must first obtain the consent of the bankruptcy court in order to file a claim against the trustee.
The Fifth Circuit then addressed the plaintiffs’ assertion that Barton does not apply when a party files a suit in a court with
supervisory authority over the bankruptcy court (in this case, the district court). The court began its discussion of this issue by
13
observing that the plaintiffs only cited one authority, the Ninth Circuit’s In re Harris opinion, in support of their view. In
Harris, the Ninth Circuit held that the Barton doctrine does not govern where a plaintiff brings a case against a trustee that is
14
later removed from state court to the appointing bankruptcy court. However, according to the Fifth Circuit, nothing in the
15
Harris opinion suggested that an “appointing court” might include the court with supervisory authority over said court.
Moreover, the Ninth Circuit Bankruptcy Appellate Panel had explicitly precluded this interpretation of Harris beginning with
16
its opinion for In re Kashani. More broadly, the court observed that every circuit that had addressed this issue had distinguished
between the bankruptcy and district courts, finding that “a debtor must obtain leave of the bankruptcy court before initiating
16
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Calendar of Upcoming Events
September 27-30

89th Annual Meeting of the National Conference of Bankruptcy Judges
Fountainbleu Miami Beach, Miami, Florida.

October 22

Credit Abuse Resistance Education (CARE) Financial Literacy Symposium
and Benefit Dinner
Four Seasons Resort and Club at Las Colinas, Irving, Texas.

November 20-22

34th Annual Jay L. Westbrook Bankruptcy Conference
Four Seasons Hotel, Austin, Texas.

December 3-6

American Bankruptcy Institute’s Winter Leadership Conference
Arizona Biltmore Resort and Spa, Phoenix, Arizona.

Hot (and Occasionally Humorous)
Topics on the Texas Bar Connect Postings
1.

Accolades for the Hon. D. Michael Lynn

2.

IRS and McCoy case application

3.

Inherited IRA

4.

Interpretation of Section 109(g)(2)

5.

Questions about spouse’s imputed income

6.

Proof of claim issues in Life Partners Inc. case

7.

Personal property exemption increase in Texas
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Troop Movement, Notes and Mergers
Tricia DeLeon (formerly of Bracewell Giuliani LLP) joined Gruber Hurst Elrod (Dallas).
Jordan Montgomery Lewis (formerly Law Clerk to the Hon. Harlin D. Hale) joined Cavazos, Hendricks, Poirot, &
Smitham, P.C. (Dallas).
Joe E. Marshall (formerly of Munsch Hardt Kopf & Harr, P.C.) founded Marshall Law (Dallas).
Cox Smith Matthews Inc. and Dykema Gossett PLLC merged.
Juan Mendoza (formerly Law Clerk to the Hon. Robert L. Jones) joined Forshey Prostok LLP (Ft. Worth).
Timothy “Tim” A. Million (formerly of Munsch Hardt Kopf & Harr, P.C.) joined Hughes Watters Askanase L.L.P.
(Houston).
Jesse T. Moore (formerly of Hunton & Williams LLP) joined Dykema Cox Smith (Austin).
Randall A. Rios (formerly of Munsch Hardt Kopf & Harr, P.C.) joined Hughes Watters Askanase L.L.P. (Houston).
Ron Satija, Hall Attorneys (Austin) became Board Certified in Business Bankruptcy.
Sam Stricklin (formerly of Bracewell Giuliana LLP) joined Gruber Hurst Elrod (Dallas).
Gruber Hurst Johansen Hail Shank LLP (Dallas) and Elrod PLLC (Dallas) merged.
Patrick (“PJ”) Tatum joined Baker Botts LLP (Dallas).
Julian Vasek (formerly of Rochelle McCullough LLP) joined Franklin Hayward LLP (Dallas).

Call for Articles and Announcements
The State Bar of Texas Bankruptcy Law Section is dedicated to providing Texas practitioners, judges, and
academics with comprehensive, reliable, and practical coverage of the evolving field of bankruptcy law. We
are constantly reviewing articles for upcoming publications. We welcome your submissions for potential
publication. In addition, please send us any information regarding upcoming bankruptcy-related meetings or
events. We also invite any announcements for our “Troop Movement” section.
Please format your submission in Microsoft Word. Citations should conform to the Blue Book and Texas Rules
of Form and the Manual on Usage, Style & Editing.
Please visit our website: http://statebaroftexasbankruptcy.com/

Eric M. Van Horn, McCathern PLLC
3710 Rawlins St., Ste. 1600
Dallas, TX 75209
(214) 741-2662
ericvanhorn@mccathernlaw.com
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TexasCLE & State Bar of Texas Bankruptcy Law Section — 30th Annual Advanced Consumer Bankruptcy Course
Continued from page 8.

Adversary Proceedings, Nuts and Bolts, Procedures and Pleadings
Marc Salitore, Office of the United States Trustee
Joshua Searcy, Searcy & Searcy
Behrooz P. Vida, The Vida Law Firm
Presenters discussed adversary proceedings from start to finish,
including when, where, and how to file adversary proceedings, procedural differences between Texas districts, responses, scheduling
orders, discovery tools, dispositive motions, and expectations at trial.
Behrooz P. Vida, Marc Salitore, and Joshua Searcy

Starting out Right: Evidence Basics
Hon. Tony Davis, U.S. Bankruptcy Court – Western District of Texas
Miriam Goott, Walker & Patterson
Presenters, along with a handful of clerks and colleagues, acted out trial scenarios and used interactive polling software to engage
attendees and demonstrate rules and best practices with regard to admissibility of evidence and testimony at trial.
Update on Extending and Imposing the Automatic Stay
(Creditors Perspective)
Edgar J. Borrego, Tanzy & Borrego
June A. Mann, Mann Law Firm
Stephen G. Wilcox, Wilcox Law
Creditor attorneys provided tips for both consumer and creditor attorneys regarding actions involving the automatic stay.
Valuable information included analysis of less common scenarios in which typical stay actions may or may not apply.
Chapter 7 Trustee Panel (Anything Goes!)
Moderator Stuart C. Cox, El Paso Chapter 13 Trustee
Janet S. Casciato-Northrup, Houston Chapter 7 Trustee, Hughes Watters Askanse
John Dee Spicer, Dallas Chapter 7 Trustee, Cavazos, Hendricks, Poirot & Smitham
Rodney Tow, Texas City Chapter 7 Trustee, Rodney Tow, PLLC
Chapter 7 Trustees discussed hot issues in Chapter 7 proceedings, including community property and exemptions, economic
rights of spouses, exhibits, and appropriate claim scheduling.
Continued on page 20.

Edgar J. Borrego, Stephen G. Wilcox, and June A. Mann

Rodney Tow, John Spicer, Janet S. Casciato-Northrup, and Stuart C. Cox
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TexasCLE & State Bar of Texas Bankruptcy Law Section — 30th Annual Advanced Consumer Bankruptcy Course
Continued from page 19.

Addressing Stern Issues in Consumer Cases – What’s New?
Hon. H. Christopher Mott, U.S. Bankruptcy Court – Western District of Texas
Omar Jesus Alaniz, Baker Botts
Presenters gave an overview of Stern v. Marshall, 564 U.S. 2 (2011), and related Supreme Court and 5th Circuit decisions,
expanding on practical applications of these decisions (core vs. noncore and where to file), perspectives from the bench, procedural impacts, and district court views of the review process.
Post-Petition Causes of Action, Inheritances and Windfalls – Property of the Estate or Not?
Hon. Craig A. Gargotta, U.S. Bankruptcy Court – Western District of Texas
Layla Milligan, Controller/Attorney, Office of Deborah B. Langehennig, Chapter 13 Trustee
Presenters discussed the impact of § 1306 and its expansion of § 541 as to property of the estate in Chapter 13 cases. Topics
included motivations to disclose assets at all points in the bankruptcy case, Mullican v. Moser, 417 B.R. 408 (Bankr. E.D. Tex.
2009) and the 180 day rule, and the effects of conversion on property of the estate.
Texas Homestead Update
Pam Bassel, Fort Worth Standing Chapter 13 Trustee
Hon. Harlin D. ‘Cooter’ Hale, U.S. Bankruptcy Court – Northern District of Texas
Howard Spector, Spector & Johnson
Panelists explained the impacts of recent decisions on Texas homestead law. High points included discussion of the 6-month
reinvestment rule under Zibman v. Tow (In re Zibman), 268 F.3d 298 (5th Cir. 2001), Viegelahn v. Frost (In re Frost), 744 F.3d
384 (5th Cir. 2014), and related cases, spouses’ rights under Kim v. Dome Entertainment Center, Inc. (In re Odes Ho Kim), 748
F.3d 647 (5th Cir. 2014), Texas homestead exemption implications of Law vs. Siegel, 134 S. Ct. 1188 (2014), and tips for advising clients.
Conflicts
Kristina Gonzales, Malaise Law Firm
Judy A. Robbins, United States Trustee Region 7
Elizabeth G. Smith, Law Offices of Elizabeth G. Smith
Practitioners provided practice tips with regard to representing spouses in consumer bankruptcy proceedings, including applicable
professional and procedural rules, implications of divorce before and during pending bankruptcy, post-divorce representation,
and waivers.
Looking Ahead for the Texas Economy
M. Ray Perryman, Waco The Perryman Group
Guest speaker Ray Perryman provided perspectives on the Texas economy, including the impact of the recent oil boom, why
the Texas economy has stayed stronger than most through the recession, and projections for 2015.
Staying Awake at the Wheel... Auditing Your Chapter 13 Cases Post-Confirmation
Moderator Eduardo V. Rodriguez, Malaise Law Firm
Edgar J. Borrego, Tanzy & Borrego
William E. Heitkamp, Houston Chapter 13 Trustee
Presenters emphasized the importance of performing periodic audits of active Chapter 13 cases, including topics such as claim
objections, mid-case mortgage audits, address updates, and plan delinquencies.
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Chapter 13 Trustee Panel (Anything Goes!)
Moderator Areya Holder, Law Office of Areya Holder
Mary Viegelahn, San Antonio Chapter 13 Trustee
Ray Hendren, Waco Chapter 13 & 12 Trustee
David G. Peake, Houston Chapter 13 Trustee
Chapter 13 trustees discussed Supreme Court decisions expected in Spring 2015 and the impacts those cases may have on
Chapter 13 practice. Cases discussed include Wellness Int’l Network, Ltd. v. Sharif, No. 13-935, 134 S.Ct. 2901, Bank of America
v. Toledo-Cardona, No. 14163, 2014 WL 3965212, Bank of America v. Caulkett, No. 13-1421, 2014 WL 2207208, Baker Botts
LLP v. Asarco LLC, 123 S.Ct. 44, 2014 WL 3795992, Harris v. Viegelhahn, No. 14-400, 2014 WL 3057095, and Bullard v.
Hyde Park Savings Bank, No. 14116, 2014 WL 3817549.
Judges Panel
Moderator Hon. Craig A. Gargotta, U.S. Bankruptcy Court – Western District of Texas
Hon. Tony Davis, U.S. Bankruptcy Court – Western District of Texas
Hon. Harlin D. ‘Cooter’ Hale, U.S. Bankruptcy Court – Northern District of Texas
Hon. Marvin Isgur, U.S. Bankruptcy Court – Southern District of Texas
Hon. Ronald B. King, U.S. Bankruptcy Court – Western District of Texas
Hon. Bill Parker, U.S. Bankruptcy Court – Eastern District of Texas
For the final conference session, bankruptcy judges from across the state provided their perspectives on the impact of the proposed
Chapter 13 form plan, the Frost line of cases, decisions affecting lien stripping, the upcoming en banc decision in In re Woerner,
Kim v. Dome Entertainment and other progeny cases, and projections with regard to Baker Botts L.L.P. v. Asarco and other cases
before the Supreme Court in Spring 2015.

TexasCLE & State Bar of Texas Bankruptcy Law Section — 32nd Annual Advanced Business Bankruptcy Course
Continued from page 9.

Credit Bidding and Auctions Honorable Brenda Rhodes (Plano), John Bittner (Dallas), Luckey McDowell (Dallas), and Davor
Rukavina (Dallas)
The panel discussed and debated the usefulness of credit bidding including the potential pitfalls of allowing credit bidding. There
was also an examination of what is required for credit bidding to be allowed and who is entitled to credit bidding. There was a great
debate amongst the panel which gave insight to potentially unconsidered issues that may accompany this underutilized process.
Friday
Use of Demonstrative Aids in Contested Proceedings Honorable David Jones (Houston) and Matthew Cavenaugh (Houston)
This entertaining presentation offered practical tips on how to get the court’s attention when using demonstrative aids. The two
discussed when demonstrative aids serve to assist in helping the court to understand the issues before it. A discussion of when
not to use, or when to limit, demonstrative aids was helpful as a best-practices type of guidance.
Unusual Valuation Issues Honorable Harlin Hale (Dallas), Monica Blacker (Dallas), Adam Dunayer (Dallas) and Sara Schultz (Dallas)
The panel discussed the three traditional ways of valuing entities in the Chapter 11 process then focused on cases where counsel
was forced to be creative. The need to step outside the traditional methods was emphasized with case studies on three Chapter 11
filings where the entities could not be easily valued under the discounted cash flow method, the comparable company analysis
or the comparable transaction analysis based on the nature of the entity’s business. While all three cases were interesting, the
review of how the court valued a professional sports team was of particular interest. Go Rangers!
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TexasCLE & State Bar of Texas Bankruptcy Law Section — 32nd Annual Advanced Business Bankruptcy Course
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Dealing with Expert Testimony Honorable Robert Jones (Lubbock), Honorable Tony Davis (Austin), and Honorable Richard
Schmidt (Corpus Christi)
The presentation was a great review of evidence principles regarding expert testimony. Judges Robert Jones, Richard Schmidt,
and Tony Davis looked briefly at the testimony of lay witnesses under Rule 701 before discussing expert testimony under Rule 702.
A discussion of Frye v. United States, 293 F. 1013 (1923) and William Daubert v. Merrell Dow Pharmaceuticals, 509 U.S. 579
(1993) laid the foundation for the remainder of the presentation. The esteemed panel went on to discuss the admissibility of
evidence relied upon by the experts in their testimony. The printed materials include an excellent case study of the use of expert
testimony and a handy Checklist for Expert Witness in Bankruptcy.
Current Issues in Claims Trading Keith Aurzada (Dallas), Robert Albergotti (Dallas), and Stanton Ray (Dallas)
The panel discussed the prevalence and procedures of claims trading in Chapter 11 cases. The speakers, who had experience
navigating the claims trading process, discussed potential and likely pitfalls of the process. The panel also examined past cases
to emphasize how to get the best benefit from the claims trading process for your client.

Supreme Court Summary Clark v Rameker
Continued from page 12.

I would also note that the court engages in at least a little bit of public policy argument, in addition to judicial interpretation
The court states that the purposes of bankruptcy exemptions are to “protect the debtor’s essential needs,” “to provide a debtor
with the basic necessities of life so that she will not be left destitute and a public charge,” and “to ensure that debtors will be
able to meet their basic needs.” Clark, at 2247. The court might want to consider 522(n) which allows a debtor to exempt an
IRA with a value up to $1,245,475. In a joint case, that amount is doubled for a total of $2,490,950. And that does not include
amounts in any other retirement plans. (Apparently, my notion of what are “basics” and “necessities” could be more expansive.)
Texas Property Code Sec. 42.0021(a) specifically provides that inherited IRAs are exempt to the same extent as they would be in
the hands of the original owner of the IRA. Several commentators have expressed the opinion that inherited IRAs are exempt
in a bankruptcy case using Texas exemptions, notwithstanding Clark. Many of those commentators note that the bankruptcy
court opinion in Clark held that inherited IRAs are not exempt under the Wisconsin exemption statute. They distinguish this
from the Texas exemptions which specifically provide that inherited IRAs are exempt. I think this interpretation is erroneous.
The Supreme Court opinion in Clark never mentions whether inherited IRAs are exempt under Wisconsin law. The court held
that inherited IRAs are not “retirement funds” as a matter of federal law under 522(b)(3)(C), so it never reached the issue of
whether they can be exempt under applicable state law.
I am not sure how to reconcile this with 522(b)(3)(A) which permits a debtor to exempt “any property that is exempt under …
State or local law.” The subsections of 522(b)(3) are stated in the conjunctive, not the disjunctive – debtors get to claim the
exemptions in subsections (A), (B), and (C), so it would seem that even if a debtor is not entitled to exempt retirement accounts
under 522(b)(3)(C), they should still be able to exempt them under 522(b)(3)(A) to the extent it is applicable. If Congress had
intended that 522(b)(3)(C) would preempt 522(b)(3)(A), they coulda/shoulda/woulda done so explicitly. [They did, in fact, do
this with the homestead caps under 522(o) and (p), which are expressly referenced in 522(b)(3)(A).]
My interpretation of the current status of the law based on what I understand Clark’s actually holding to be:
1. IRAs inherited from anyone other than a spouse are not exempt under 522(b)(3)(C). [Or 522(d)(12) – this is not part
of the actual holding, but the statutory language is identical.]
2. IRAs inherited from a spouse which are not rolled over into the debtor’s own IRA should not be exempt under
522(b)(3)(C) or 522(d)(12), but should be treated as inherited IRAs.
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3. IRAs inherited from a spouse which are rolled over into the debtor’s own IRA should be exempt under 522(b)(3)(C)
or 522(d)(12). Clark does not say that, but to the extent the statement in the opinion that inherited IRAs are not
exempt is applied to a spouse is dicta, and the factual and legal basis for the opinion does not apply to spouses who
elect to rollover an IRA inherited from a spouse. (Because they are treated differently under the IRC, they should also
be treated differently under the Bankruptcy Code.)
4. Claiming an inherited IRA as exempt under Texas law is more problematic, at least as far as trying to read the judicial
tea leaves.
a. Texas Property Code §42.0021(a) provides, in part:
“For purposes of this subsection, the interest of a person in a plan, annuity, account or contract acquired by reason
of the death of another person, whether as an owner, participant, beneficiary, survivor, coannuitant, heir or legatee,
is exempt to the same extent that the interest of the person from whom the plan, annuity, account or contract was
exempt on the date of the person’s death.” It seems clear from the breadth of the language that the intent of the
Texas legislature was to protect inherited retirement interests to the greatest extent possible. But how does Texas
Property Code interact with the Bankruptcy Code in this context?
b. In Clark the Bankruptcy Court held, in part, that the inherited IRA was not exempt because the Wisconsin exemption statute did not provide an exemption for inherited IRAs. The Supreme Court, however, never mentions
whether the account was exempt under state law, but held that funds in an inherited IRA are not “retirement funds”
under 522(b)(3)(C).
c. Clark, however, never mentions 522(b)(3)(A) which allows a debtor to exempt “any property that is exempt under
Federal Law, other than subsection (d) of this section or State or local law that is applicable on the date of filing of
the petition…” 522(b)(3)(A) does not contain the “retirement funds” language found in 522(b)(3)(C) or
522(d)(12).
d. 522(b)(3)(A), (B) and (C) are stated in the conjunctive – the debtor gets to claim (A), (B), and (C), so even if an
inherited IRA is not exempt under 522(b)(3)(C), the debtor should still be able to exempt it under 522(b)(3)(A).
Assuming that the state exemption statute allows a debtor to exempt an inherited IRA (as does the Texas Property
Code), it should be allowed under this subsection.
With all that said, until we get further clarification, I would suggest that it is very risky to claim an IRA inherited from a spouse
as exempt under federal exemptions, or to claim an IRA inherited from anyone under the Texas Property Code.
Any volunteers?
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taking”—explained that for purposes of determining just compensation under the Fifth Amendment, the value of a right to
32
continue to live in a $1,000,000 market value homestead as compared to the value of a right to continue to live in a $136,875
33
market value homestead, “should not be determined solely on the market value of the [homestead].” The Fifth Circuit suggested
that the value may depend on the non-debtor spouse’s specific circumstances because “the value of [a] right to live in the [homestead]
34
is intrinsic to [the non-debtor spouse],” notwithstanding the homestead’s market value. Furthermore, the Fifth Circuit suggested
that evidence showing that a non-debtor spouse’s homestead produces income, the way a rural or business homestead might, may
35
affect the value of the non-debtor spouse’s homestead interest. Notwithstanding the foregoing, the Fifth Circuit expressed a
reservation: “the basis for Congress’s decision to allow a maximum homestead exemption of $136,875 for a spouse who is a debtor
36
in bankruptcy, or $273,750 when both spouses are debtors in bankruptcy.” Specifically, the Fifth Circuit suggested that Congress
may have determined that those amounts constitute just compensation for a non-debtor spouse’s homestead interest, since $136,875
37
in homestead sale proceeds would be impressed with the non-debtor spouse’s homestead interest. Accordingly, a court may or
may not find subsection 522(p)’s dollar amount to be sufficient to compensate for a non-debtor spouse’s homestead interest.
A court is unlikely to find a non-debtor spouse’s homestead interest to be the exact economic equivalent of a life estate.
Although the Fifth Circuit analogized a non-debtor spouse’s homestead interest “to a life tenancy, with the [non-debtor spouse]
possessing the rights similar to those of a life tenant for so long as the [homestead] retains its homestead character,” it expressed
its reluctance to place the exact same economic value on a non-debtor spouse’s homestead interest as it would on a life estate
38
(1) because unlike a life estate, a homestead interest can be lost through abandonment, and (2) because unlike a homestead
39
40
interest, a life estate can be transferred for value in exchange. Accordingly, a court is unlikely to find a non-debtor spouse’s
41
homestead interest to be the exact economic equivalent of a life estate.
42
43
A court may use one of two tax tables to calculate a non-debtor spouse’s homestead interest compensation. The Supreme
Court in United States v. Rodgers—treating homestead interests as “something akin to remainder interests and vesting in each
spouse an interest akin to an undivided life estate in the property”—used a single-life tax table to calculate a non-debtor spouse’s
44
homestead interest compensation. However, the Supreme Court—expressing that its calculation was only for the sake of illus45
tration—did not mandate this form of calculation, leaving much discretion. Years later, the Fifth Circuit in Harris v. United
States—reasoning that, unlike the spouses in Rodgers, both spouses are alive—used a two-life tax table, not a single-life tax table,
46
to calculate homestead interest compensation. This distinction is important because a court is unlikely to read Rodgers to suggest
that a homestead interest in a jointly-owned homestead should be valued without consideration of the fact that the homestead is
47
“owned by more than one person.” In other words, a court may find that a homestead interest of a homestead owned by a debtor
and a non-debtor spouse must be valued using a table that accounts for the fact that “the homestead is subject to concurrent
48
use by two people.” Accordingly, a court may use one of two tax tables to calculate a non-debtor spouse’s homestead interest
compensation.
A court is more likely to use a single-life tax table to calculate a non-debtor spouse’s homestead interest compensation. A
court may find that a non-debtor spouse’s homestead interest compensation need not be calculated by using a tax table that
accounts for the fact that the homestead is subject to concurrent use by both the debtor and the non-debtor spouse, reasoning
49
that a debtor, by being compensated subsection 522(p)’s dollar amount, receives sufficient homestead interest compensation and
no longer has a homestead interest. Indeed, this appears to be in line with the Supreme Court in Rodgers, which used a single-life
tax table to calculate a non-debtor spouse’s homestead interest compensation where the homestead was not subject to concurrent
50
use by the debtor (who was deceased) and the non-debtor spouse. Accordingly, a court is more likely to use a single-life tax table
to calculate a non-debtor spouse’s homestead interest compensation.
In any event, the Fifth Circuit in Kim explained that a non-debtor spouse’s homestead interest is not the exact economic
51
equivalent of a life estate. As discussed above, the Fifth Circuit found that a non-debtor spouse’s rights of abandonment and
alienation, and evidence that the homestead produces income, are factors for which a court must account to calculate a non-debtor
52
spouse’s homestead interest compensation. Accordingly, a court using a tax table to calculate a non-debtor spouse’s homestead
53
interest compensation will likely use it only as a starting point.
c.

Alternative Method of Homestead Interest Compensation
A court may create an equitable remedy to compensate for a non-debtor spouse’s homestead interest. Because “financial
compensation may not always be a completely adequate substitute for a roof over one’s head,” a court is “empowered to employ
its discretionary powers of equity, subject to various limits and guidelines, to decide whether a sale and division of proceeds is
54
adequate in a given case, or whether some alternative remedy is in order.” A court may expropriate a debtor’s share of a homestead
to render the creditor and the non-debtor spouse tenants-in-common, requiring the non-debtor spouse to pay rent for occupying
24
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55

the creditor’s share of the homestead. A court may treat a non-debtor spouse’s homestead interest “as a protected homestead
56
entitled, at a minimum, to a special buyout price for the [non-debtor] spouse” in the event of a forced sale. Accordingly, a court
may create an equitable remedy to compensate for a non-debtor spouse’s homestead interest.
d. Conclusion
The Fifth Circuit did not provide much guidance to calculate a non-debtor spouse’s homestead interest compensation,
57
notwithstanding that it had the case under advisement for almost three years. Two lessons, however, are clear: (1) a court—
pursuant to section 363—may order a forced sale of a non-debtor spouse’s homestead, notwithstanding the non-debtor spouse’s
58
59
homestead exemption; and (2) if the non-debtor spouse’s homestead was acquired prior to the BAPCPA enactment, the nondebtor spouse may be entitled to homestead interest compensation, even if the homestead interest has only a possibility to
60
mature fifty years later. Accordingly, practitioners are well advised to research case law of the district in which the case is pending.
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But a non-debtor spouse may have a right of first refusal to purchase the community property homestead at the price at which the sale is to be consummated. 11 U.S.C. § 363(i).
“Notwithstanding subsection (f ) of this section, the trustee may sell property under subsection (b) or (c) of this section free and clear of any vested or contingent right in the nature of dower
or curtesy.” Id. § 363(g).
Id. § 363(h). Interestingly, a court may find that “by its terms, section 363(h) applies only to property owned jointly by the estate and a third party, not to property wholly-owned by the estate.”
Solomon v. Milbank (In re Solomon), Nos. 96-11201, 96-11528, 96-11529, 129 F.3d 608, 1997 WL 680934, at *4 (5th Cir. 1997) (per curiam). Pursuant to subsection “541(a), the estate
acquired both the [debtor] and [the non-debtor spouse’s] interests in the community property and is therefore the owner.” Id. Accordingly, subsection “363(h) is simply inapplicable.” Id. If neither
subsection (g) nor subsection (h) applies to the sale, a court may find that subsection (j) is irrelevant. See 11 U.S.C. § 363(j). On the other hand, a court may find to the contrary. See, e.g., In
re Thaw, 769 F.3d 366 (5th Cir. 2014) (citing subsection 363(j) for the proposition that “it directs the trustee to apportion and distribute the proceeds of the sale to the non-debtor spouse and
to the estate” (emphasis added)).
Kim v. Kim (In re Kim), 748 F.3d 647, 654-55 (5th Cir. 2014).
Id. at 656. “The Supreme Court of Texas has recognized that Texas homestead law[] cannot preclude the enforcement of a federal law that permits the sale of, or foreclosure upon, a homestead.”
Id. at 655 (citing Benchmark v. Crowder, 919 S.W.2d 657 (Tex. 1996)). Moreover, the Fifth Circuit in Kim relied on United States v. Rodgers, 461 U.S. 677, 103 S.Ct. 2132, 76 L.Ed.2d 236
(1983), for a similar proposition. Id. at 654.
Section 3.202(c) of the Texas Family Code provides: “The community property subject to a spouse's sole or joint management, control, and disposition is subject to the liabilities incurred by
the spouse before or during marriage.”
Put differently, although a non-debtor spouse’s underlying ownership interest is liable, the homestead interest is still protected.
Kim, 748 F.3d at 654 (quoting Rodgers, 461 U.S. at 697 n. 24).
The Fifth Circuit in In re Thaw found this limitation to be dispositive: “it is undisputed that the Thaws purchased their property after BAPCPA was enacted,” and thus the non-debtor spouse
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“so unreasonable or onerous as to compel compensation” because the following safeguards exist: subsections 363(j), which directs a trustee to apportion and distribute the homestead sale proceeds to the non-debtor spouse, and 363(i), which gives the non-debtor spouse a right of first refusal to purchase the homestead. Id. at 371. The Fifth Circuit further explained that this limitation would not disturb the non-debtor spouse’s investment-backed expectations since the non-debtor spouse’s knowledge of the judgment constitutes “constructive notice of how the
Bankruptcy Code would operate in the event of [the debtor’s] bankruptcy.” Id. at 371-72.
Kim, 748 F.3d at 656 (quoting Heggen v. Pemelton, 836 S.W.2d 145, 148 (Tex. 1992), to explain that homestead interests have value). The Fifth Circuit did not address whether a non-debtor
spouse “would be entitled to compensation for [the] community property interest in the [homestead] if a forced sale occurred.” Id. at 657.
Id. at 659-60 (emphasis added). Indeed, the Fifth Circuit explained, “Four years after Heggen was decided, the Supreme Court of Texas reiterated . . . that ‘a spouse has a vested estate in the
land’ that is ‘a separate homestead interest,’ and that a spouse ‘must be compensated for the loss of the homestead estate.’” Id. at 660 (quoting Benchmark Bank v. Crowder, 919 S.W.2d 657
(Tex. 1996)).
Id. at 661 (emphasis added and omitted). “Under Texas law, a spouse has a homestead interest in the other spouse’s separate property even after the spouse who owns full fee simple title to the
property dies.” Id. at 660. “The surviving spouse is entitled to live on what was the deceased spouse’s separate property so long as its homestead character is maintained by the surviving spouse.” Id.
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United States v. Tellez, No. EP-08-CV-303-KC, 2010 WL 417406, at *2 (W.D. Tex. Jan. 27, 2010) (citing Rodgers, 461 U.S. at 704).
United States v. Jones, 877 F. Supp. 907, 916-21 (D.N.J. 1995); see, e.g., United States v. Tanchak, No. 07-1475, 2009 WL 348270 (D.N.J. Feb. 5, 2009) (holding that a Jones-type arrangement is appropriate).
Tellez, 2010 WL 417406, at *3.
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since, if correct, the power company for the electricity Stanford used might be liable for a fraudulent transfer. The district court
9
relied upon the Fifth Circuit’s 1993 decision in Butler Aviation Int’l, Inc. v. Whyte (In re Fairchild Aircraft Corp.) to find that
Golf Channel had conferred value upon Stanford, since the right to air commercials had value while the contract was still execu10
tory and before Stanford consumed those services. The district court likewise resolved the second argument by concluding that
its definition of value was consistent with public policy, since investors had a duty to assess the risk of their investments while
11
trade creditors could not be expected to investigate their customers in the ordinary course of business.
The district court distinguished trade creditors who only incidentally advanced a Ponzi scheme from the creditors in Fifth
12
Circuit cases held liable for transfers under a Ponzi scheme. The district court noted that in Warfield v. Byron the Fifth Circuit
held a broker’s services to a Ponzi scheme had not consisted of reasonably equivalent value, but declined to analogize the holding
13
to the Golf Channel’s services. Instead, the district Court relied upon the Eleventh Circuit case of Orlick v. Kozyak (In re Fin.
14
Federated Title & Trust, Inc.), which rejected the categorical approach in Warfield in favor of a “case-by-case determination of
15
the value of services provided to a Ponzi scheme.” The district court decided that the Fifth Circuit would decline to follow its
16
own precedent if faced with ordinary trade creditors who had only incidentally contributed to a Ponzi scheme.
Appeal to the Fifth Circuit Court of Appeals
Janvey and the Committee (together, the “Appellants”) appealed to Fifth Circuit. Through their counsel from Baker Botts,
Appellants argued that the lower court had erred because it had failed to consider value from the perspective of creditors under
17
TUFTA and Fifth Circuit law. Appellants focused on the district court’s reluctance to apply the Fifth Circuit’s holding in
18
Warfield. They argued that Warfield stands for the proposition that services directed at extending a Ponzi scheme have no value
under the UFTA, irrespective of whether the provider is an ordinary trade creditor. Appellants contended that, since the Golf
Channel’s services were used to obtain new investors in the Ponzi scheme, the value to Stanford’s creditors was negative. Thus,
19
the Golf Channel had failed to prove its affirmative defense as a matter of law.
Fifth Circuit Judges Hon. Thomas M. Reavley, Hon. Jennifer W. Elrod, and Hon. Leslie H. Southwick unanimously agreed
with the Appellants, finding Golf Channel had failed to proffer any evidence showing that its advertising services provided rea20
sonably equivalent value from the standpoint of Stanford’s creditors. Judge Elrod, writing for the panel, performed her own
two-step analysis of reasonably equivalent value. This analysis applied Warfield, reviewing whether the property or service
21
exchanged categorically had any value under TUFTA. The Fifth Circuit panel emphasized that “a court should not consider the
22
‘totality of the circumstances’ in evaluating the threshold question of whether any value was received at all.”
23

The Fifth Circuit next defined “value” in light of § 548(d)(2)(A) of the Bankruptcy Code, drawing on a comment in the
Uniform Fraudulent Transfer Act which states that “consideration having no utility from a creditor’s viewpoint does not satisfy the
24
statutory definition.” The Fifth Circuit found this creates a distinction between value viewed from the standpoint of a buyer in
25
the marketplace and value viewed from the standpoint of the creditors. The Fifth Circuit compared Golf Channel’s services to the
services of the broker in Warfield. In Warfield, a broker’s commissions earned in exchange for securing new investments into the
26
Ponzi scheme were voidable, and the broker’s services were of no value as a matter of law. Turning to Golf Channel’s services, the
Fifth Circuit found that Golf Channel had presented no evidence that its services preserved the value of Stanford’s estate or had
27
any utility from the creditors’ perspective. Regardless whether Golf Channel knew it extending Stanford’s scheme—and regardless of whether Golf Channel’s services would have been valuable to the creditors of a legitimate business—its services were of no
28
value to the Stanford’s creditors. The Fifth Circuit explained that this result stemmed from the fact that Ponzi schemes, by definition, create greater liabilities than assets with each subsequent transaction, and so each investment solicited through the Golf
29
Channel’s services actually decreased the value of the estate by creating a new liability that the insolvent business could never repay.
In reversing the district court and rendering judgment in favor of the Appellants, the Fifth Circuit explained its holding in
light of its opinion in Fairchild. The Fifth Circuit agreed with the district court that value to the debtor which is merely potential
30
proceeds of a possible sale does constitute reasonably equivalent value. However, the Fifth Circuit determined that the advertising
31
services provided by Golf Channel in the present case did not provide even a speculative economic benefit to Stanford’s creditors.
Golf Channel’s Petition for Rehearing En Banc
32
On March 25th, 2015 Golf Channel filed its petition to the Fifth Circuit seeking a rehearing en banc. In its Petition for
Rehearing En Banc, Golf Channel argues that the panel’s determination that its services lacked any “value” under TUFTA fails
27

Continued on page 28.
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to consider the Fifth Circuit’s 2014 determination in Janvey v. Brown, which had held that “repayments made to investors in
34
the Stanford scheme were not voidable under TUFTA because the payments were of an antecedent debt.” Since Brown stands
for the proposition that investments have value when they offset debts owed to other investors, Golf Channel argues, its services
necessarily had value, because its contractual rights were lawful and created an antecedent debt satisfied by the transfers. Golf
Channel therefore seeks to have the Fifth Circuit grant rehearing, vacate the panel’s opinion, and affirm the district court, or
35
alternatively to certify a controlling question of law to the Texas Supreme Court.
Ramifications of Janvey v. Golf Channel
If Janvey v. Golf Channel stands, it will strengthen the powers of receivers or trustees over the estates of debtors found to be
Ponzi schemes. Such estate fiduciaries already enjoy enormous advantages, including proof under the law that every transfer in
36
a Ponzi scheme was made with fraudulent intent, and an increased period of limitations during which such transfers may be
37
avoided. Now, subsequent to this opinion, almost any transfer made by a Ponzi scheme debtor may be avoidable. This greatly
increases a transferee’s burden when attempting to utilize the “reasonably equivalent value” affirmative defense under either
TUFTA or 11 U.S.C. § 548.
Yet, it is hard to say if this is new law. Bankruptcy courts in the Fifth Circuit, relying on Warfield, have issued decisions in
38
line with Janvey v. Golf Channel prior to its holding. In many ways, the Fifth Circuit’s opinion may be helpful, since it lays out
a roadmap to meet the burden when asserting the affirmative defense. According to Judge Elrod’s footnote, transferees should
present less evidence of the “value” of the good or service conferred upon the estate. Instead, they should perhaps present evidence
of how such good or service “preserved value” for the estate’s creditors or provided the creditors with utility.
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an action in district court when the action is against the trustee or other bankruptcy-court-appointed officer, for acts done in
17
the actor’s official capacity.” The Fifth Circuit thus rejected the plaintiffs’ second argument as well.
Carroll
While Villegas made clear that the rule in Barton should apply to bankruptcy cases, Carroll defined a narrow circumstance
under which the doctrine is inapplicable. In Carroll, the Fifth Circuit limited the reach of Barton, holding that debtors were not
required, where the trustee acted under a district court’s order, to first obtain leave from the bankruptcy court before filing suit
18
in district court against a trustee. In this case, the plaintiffs, William and Carolyn Carroll and their daughter, Pamela Alonso
(collectively, the “plaintiffs”), sought damages from the trustee, Samera Abide (the “trustee”), who they said violated their Fourth
Amendment rights while serving as the trustee for the plaintiffs’ bankruptcy estate and, in a separate action, their closely held
19
corporation. While the case had initially been referred to the bankruptcy court, the district court subsequently withdrew its
referral based on Stern-related jurisdictional concerns. The trustee later acted pursuant to an order of the district court in collecting and holding certain evidence from the plaintiffs. In a separate action, the plaintiffs sued the trustee in district court based
on the trustee’s alleged unreasonable search. Siding with the trustee, the district court dismissed the plaintiffs’ case on the
20
grounds that they had failed, per the Barton doctrine, to seek permission from the bankruptcy court to sue the trustee.
On appeal, the Fifth Circuit held that Barton did not apply to the instant case because the plaintiffs’ suit was brought in
response to the trustee’s action while carrying out the district court’s order. Because the trustee did not take action pursuant to
an order of the bankruptcy court, the plaintiffs did not need to seek the bankruptcy court’s approval to sue the trustee in the
21
district court. In making this distinction, the Fifth Circuit reflected on the rationales underpinning Barton. First, the court
noted that the Barton doctrine was meant to preserve the powers conferred to the bankruptcy court (notably, its authority to
22
appoint the trustee). This “concern,” the Fifth Circuit said, was not “implicated by the [plaintiffs’] complaint.” Second, because
the trustee served as an officer of the bankruptcy court, it had an interest in shielding the trustee from baseless personal liability.
And although the trustee technically served as an officer of both the bankruptcy and district court, Barton’s purpose was not dis23
rupted here, as the focus of the suit resulted from orders made by the district court. In concluding its opinion, the Fifth Circuit
was careful to note that the decision did not clash with Villegas. Instead, in Carroll, the court merely held that, “when a bankruptcy trustee acts pursuant to an order by the district court, and the trustee’s actions pursuant to that order are the basis of the
24
claim, the district court has jurisdiction to entertain a suit with respect to that conduct.”
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