STATE BAR of TEXAS

BANKRUPTCY LAW
Section Newsletter

IN THIS ISSUE

June 2013 — Volume 12 • No. 2

A MESSAGE FROM
YOUR CHAIR

Letter from the Chair ..............................................1
Judicial Profile of Bankruptcy
Judge Tony Davis ......................................................2
Letter from the Outgoing Editor ..........................3
Fifth Circuit Update I – The Trustee’s
New Standing ............................................................4
Special Feature: Bankruptcy Bill – Texas
Edition: From Past to Present ..........................5–8
Consumer Corner – In re Brunson ....................9
Fifth Circuit Update II – In re Texas Grand
Prairie Hotel Realty, LLC ........................................10
Elliott Cup Competition ........................................11
Duberstein Competition ......................................12
DAYBL Event for 5th Circuit
Bankruptcy Judges ................................................13
Starting Out Right CLE Program ........................14
Texas A&M Alumni Law Conference ..............14
Dallas Inn of Court Chapter 11
Graduation Event ....................................................15
Troop Movement ....................................................16
Calendar of Events ................................................16
Editorial Staff ............................................................16

Dear Members of the Bankruptcy Law Section:
It has been a great privilege to serve as Chair during the 2012-2013 State
Bar year. During my tenure, I was able to gain greater insight as to the
scope and breadth of our activities versus other sections. And I am
proud to say that the bankruptcy law section is truly one of the most
active and thoughtful sections within the State Bar of Texas.
Since this is the last newsletter under the current leadership council,
I wanted to take a moment to recognize the amazing job done by our VP
of Communications, Tim Million. It is also appropriate that the council
recognize Tim’s contributions in his last newsletter. The quality and
quantity of our newsletters (as evidenced by this awesome edition) is in
large part due to the hard work and dedication of Tim Million and others
who have helped him, including Eric Van Horn. Luckily, Eric Van Horn
has agreed to become next year's proposed VP of Communication so we
won't miss a beat Tim has agreed to continue to serve by switching gears
within the council to be the proposed VP of Membership.
I hope that everyone has a great summer. Thanks for allowing me to
be Chair of this wonderful section. The section is in great hands with
Michelle Mendez as the next Chair and the Honorable Judge Richard
Schmidt as the proposed Chair-Elect!
Best,
Tom A. Howley
Chair, Bankruptcy Law Section
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JUDICIAL PROFILE: THE HONORABLE
TONY M. DAVIS, UNITED STATES
BANKRUPTCY COURT FOR THE
WESTERN DISTRICT OF TEXAS,
AUSTIN DIVISION
By: Caroline Squires, Staff Attorney for Deborah Langehennig, Austin Chapter 13 Trustee
(caroline@ch13austin.com) and
Brian Cumings, Associate, Graves Dougherty Hearon & Moody, PC.
(bcumings@gdhm.com)

A scholar on bankruptcy law; a fair, humble, and
modest person who will take seriously the responsibility of deciding the fate of individuals and businesses
under the law; and someone who will serve rather
than expect to be served: these are a few of the qualities
used by Chief Bankruptcy Judge Ronald B. King to
describe the newly appointed bankruptcy judge for
the Western District of Texas, the Honorable Tony
M. Davis. On April 1, 2013, Judge Tony M. Davis
took the bench in Austin as the newest bankruptcy
judge in Texas, filling the vacancy left by Judge Craig
A. Gargotta’s relocation to San Antonio.
Judge Davis grew up in Minnesota and attended the University of Minnesota at
Morris, where he received a Bachelor of Arts degree in economics and mathematics
and played on the varsity tennis team. After graduation, Judge Davis was eager to
see a different part of the country while attending a top-ten law school, which led
him to Charlottesville and the University of Virginia School of Law. While in law
school, Judge Davis played in the North Grounds Softball League as he prepared
himself to practice labor law or engage in general trial litigation.

COUNCIL MEMBERS
TERMS EXPIRE 2013
Areya Holder
Law Office of Areya Holder, P.C.
Henry “Hank” Flores
Haynes & Boone, LLP
Michael G. Kelly
Rush, Kelly, Morgan, Dennis, Corzine, Hansen, PC
TERMS EXPIRE 2014
Marc Salitore
Office of United States Trustee
Bill Payne
The Moore Law Firm, L.L.P.
Beth Smith
Law Offices of Elizabeth G. Smith
TERMS EXPIRE 2015
Josh Searcy
Searcy & Searcy, PC
John P. Melko
Gardere Wynne Sewell, LLP
M. Jermaine Watson
Roberts & Watson P.C.

After law school, Judge Davis joined Conner & Winters in Tulsa, Oklahoma,
where he was attracted to bankruptcy practice by the Chapter 11 work created by
the failure of Penn Square Bank. Eventually, he transferred to Baker Botts and
moved first to their Dallas office and later to their Houston office, where he
served as a partner until his appointment to the bench. While in private practice,
Judge Davis received several honors for his exceptional work as an attorney,
including being selected as a leader in the field of bankruptcy and restructuring by
Chambers USA. In addition, Judge Davis has been a featured speaker at numerous
CLE events and has published several articles, demonstrating his dedication to the
law and his desire to give back to the bankruptcy community. Notwithstanding
the long list of awards, recognitions, and honors, Judge Davis is most proud of
the fact that he was one of the founding members of the Bankruptcy Section of
the State Bar of Texas.
As a young lawyer, Judge Davis sought to take on as much responsibility as
he could. Chief Judge King remembers when Judge Davis was a young attorney
and Baker Botts filed In re Insilco Corporation, the lead case of fourteen Chapter 11
cases filed in Midland, Texas. Judge Davis began the case in third chair, but as the
case progressed, he became increasingly involved in directing many aspects of the
case, including the environmental claims litigation. The best advice Judge Davis
2

Continued on page 17.

Bankruptcy Law Section Newsletter

June 2013 — Volume 12 • No. 2

LETTER FROM THE EDITOR

As the saying goes, all good things must come to an end. Alas, this is my
final edition of the Newsletter as Editor-in-Chief and V.P. of Publications
and Communications, and thus I pen this short note in order to express my
appreciation.
First and foremost, I must thank the Honorable Harlin D. “Cooter” Hale. Despite the fact that I was a
very junior attorney at the time, Judge Hale encouraged me to take on my current role with the Section. As
I look back on it, I wonder if a thank you is the proper sentiment to express to the Judge (perhaps the
prevailing wisdom was that only a junior attorney would be naïve enough to take on the job). In all seriousness,
I want to express my most sincere thanks to Judge Hale for his encouragement. Judge Hale and his team routinely
provide articles for the Newsletter and his encouragement and support of both me and the Section’s Newsletter
has never waned. As a result, I have had the opportunity to serve in this position for the last four years, to meet and
work with an incredible group of people from across the State and Country, and to make friendships that I fully
expect to last the length of my career, if not my lifetime. For all of this, I want to say Thank You Judge Hale!
I would also like to thank my law firm — Munsch Hardt Kopf & Harr, P.C. From day one my firm has
encouraged my involvement with the Section. Not only has my involvement been encouraged, but also the
firm and the partners to whom I report, have been accommodating with respect to the additional time
commitments associated with my position and provided me with the support I needed to successfully undertake
these endeavors.
I must also thank all of the council members that I have worked with over the last several years. There are
too many to mention them all by name, however, I should mention a few in particular. Prior to serving in my
current position, I worked with Eric Van Horn on the Section’s Young Bankruptcy Lawyers Committee. Eric
has served as an assistant editor on every issue of the Newsletter that has been published during my tenure. He
has been an invaluable resource and I cannot thank him enough for his hard work and assistance. For first
introducing me to and encouraging me to get involved with the Section, I would like to thank Deborah
Williamson. I would also like to thank Tracy, Lily, and Patsy at the State Bar. These ladies have made my life
and this position much, much, much easier.
Finally, I would like to thank each and every member of the Section for allowing me to serve on the
Section’s counsel. I hope that you have enjoyed the Newsletter and look forward to serving the Section in new
roles in the future. Thanks a million!
Regards,
Tim Million
V.P. of Publications and Communications and Editor-in-Chief, 2009-2013
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FIFTH CIRCUIT UPDATE I: THE TRUSTEE’S NEW STANDING
By: Casey Doherty, Associate at Vincent & Elkins, LLP
(cdoherty@velaw.com)

I.

Introduction

Modern corporate fraud is not usually perpetuated via a single corporate entity, instead, the defrauding parties often weave
together corporations, subsidiaries, partnerships, etc. to leech funds from investors. This corporate tapestry allows the fraudsters
1
to take on a role similar to that of the proverbial weavers in the tale “The Emperor’s New Clothes,” assuring investors that only
someone simplistic or overly cautious would question how or why remarkable returns were generated by a byzantine network
of entities. These schemes inevitably collapse under their own weight or with the fraudsters absconding with all the proceeds.
Therefore, often, the surviving estate’s only hope of patching together assets for a meaningful distribution to creditors is through
the offensive mechanisms of the bankruptcy process, specifically 11 U.S.C. §§ 547 and 548, preferences and fraudulent transfers.
II. Standing in Avoidance Actions
Still, in order to use sections 547 and 548 to reach “initial transferees” of the debtor, the trustee must have standing. In
situations involving transfers from entities other than the debtor, this creates a problem because, in determining whether a
trustee has standing to recover property that was allegedly fraudulently transferred, a Court undertakes a two-part inquiry, with
a dual state and federal law analysis:
1. What is “the nature of the debtor’s interest in the transferred asset under applicable state property law;” and
2

2. “whether [that] state-law defined property interest becomes property of the estate under the Bankruptcy Code.”

So, a court needs to determine whether the debtor had an interest in the property under state law, and then, whether this
interest was also property of the estate. Understandably, in situations where “fraud, tightly-related entities, complex schemes,
and bankruptcy converge there is often a distortion of de facto vs. de jure ownership” in considering whether property transferred
3
from a third party entity on behalf of the debtor is property of the estate.
A. Conduits
These situations are challenging because they do not fit neatly into established precedent of trustees reclaiming property
that passed through “conduits” before landing with defendant transferees. Under the Fifth Circuit’s interpretation of sections
4
547 and 548, when money passes from a debtor, through a conduit, to an ultimate recipient, that last recipient is treated as the
“initial transferee” of the property. Because the conduit never controlled the property, the property is treated as property of the
estate. Thus, the trustee, standing in the shoes of a creditor, can seek to recover what he believes to be illicit or unfair transfers
that prejudiced other creditors
A common conduit fact pattern involves property transferred from the debtor through a traditional, overt conduit, i.e.,
a third party bank or law firm, holding the property in escrow with no legal independent right to it. In this situation, if a Court
finds that the debtor was the one who was in actual “control” of the funds, then even though another party held them, that
5
holding party is not considered an initial transferee. Instead, the party to whom the debtor directed the “conduit” to transfer
the money is the initial transferee and can be sued under the avoidance statutes as such.

1
2
3
4

5

The “Emperor’s New Clothes” is a short story in which two scheming weavers hoodwink a vain emperor into paying for their services to “weave” imaginary outfits that
the weavers claim cannot be seen by the stupid or incompetent.
Smith v. Suarez (In re IFS Fin. Corp.), 417 B.R. 419, 434 (Bankr. S.D. Tex. 2009), affirmed by Stettner v. Smith (In re IFS Fin. Corp.), 669 F.3d 255 (5th Cir. 2012).
O’Cheskey v. Hous. for Texans Charitable Trust (In re American Hous. Found.), 2012 Bankr. LEXIS 5224, at **18-19 (Bankr. N.D. Tex. Nov. 7, 2012).
Indeed, every Circuit has so held. See In re Mirant Corp., 2010 Bankr. LEXIS 6389, 99-100 (Bankr. N.D. Tex. Apr. 22, 2010), citing Christy v. Alexander & Alexander
of New York, Inc. (In re Finley, Kumble, Wagner, et al.), 130 F.3d 52, 58 (2d Cir. 1997) (“Every court of appeals to consider this issue has declined to find ‘mere conduits’
to be initial transferees.”).
See e.g., Security First National Bank v. Brunson (In re Coutee), 984 F.2d 138, 141 (5th Cir. 1993).

Continued on page 17.
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SPECIAL FEATURE: BANKRUPTCY BILL – TEXAS EDITION:
FROM PAST TO PRESENT
In November 2009, the Bankruptcy Law Section began publishing a special Texas edition of the now famous Bankruptcy Bill
cartoon. Bankruptcy Bill is the lead character in the on-line cartoon of the same name that is published at http://bankruptcybill.us.
The first Bankruptcy Bill cartoon was published in early 2008 after creator Steven Horowitz teamed up with his long-time friend
and professional illustrator Gideon Kendall.
Bankruptcy Bill is a career New York business bankruptcy lawyer whose foil, Struck Finn, is a recent bankruptcy convert from
the firm’s structured finance group. Through the characters, Mr. Horowitz, provides a consistently humorous and insightful look
at practicing bankruptcy. The Texas editions of the cartoon explore the duo’s trips to Texas and interactions with Trustee Tex, a
bankruptcy trustee, who sued one of their client’s. The cartoons cover a range of legal issues that Texas practitioners have faced
in the recent years (e.g., United Operating, Pro-Snax, and Stern), and have highlighted various cases including Reddy-Ice and ATP.
For the convenience and enjoyment of the Section’s members, below are all of the Texas editions of Bankruptcy Bill published
to date, including a new one at the end, that is sure to be a “hit.”

November 2009
Continued on page 6.
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Special Feature: Bankruptcy Bill – Texas Edition: From Past to Present
Continued from page 5.

August 2010

September 2011
Continued on page 7.
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Continued from page 6.

July 2012

November 2012
7
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NORTHERN DISTRICT JOINS MAJORITY VIEW ON OBJECTIONS TO
CLAIMS BASED SOLELY ON FAILURE TO ATTACH DOCUMENTS
By: Jay A. Ferguson, SMU Dedman School of Law – May 2014
Judicial Extern to the Honorable Judge Harlin D. Hale
(jaferguson@smu.edu)

Introduction
On February 19, 2011 Chief Judge Barbara Houser, of the Northern District of Texas Bankruptcy Court, held that a proof
of claim may not be disallowed where the sole basis of objection is the creditor’s failure to attach sufficient documentation under
bankruptcy Rule 3001. In re Brunson, 11-32727-BJH-13, 2013 WL 620446 at *12 (Bankr. N.D. Tex. Feb. 19, 2013).
Background
The Debtors filed a voluntary petition for relief under Chapter 13 on April 25, 2011 and filed their schedules on that same
date. They listed all debts on Schedule F as non-contingent, liquidated, and undisputed. Creditors filed twenty-four proofs of
claim. Debtors objected to twenty of them seeking disallowance on the ground that “Claimant has not attached documents sufficient to establish a prima facie claim.” None of the claim objections attach an affidavit by the Debtors or any other evidence.
Five responses or amended proofs of claim were filed and the Debtors thereafter withdrew their objections. The fifteen remaining
objections all appeared to be claims for debt incurred through the use of a “charge account” or credit card. As such, they were
based upon written account agreements. None of the filed proofs of claim attach the written account agreement; instead, each
contains a one-page summary of accounts. In addition, in almost every case, the last four digits of the account number set forth
on the proof of claim was identical to the last four digits of the account number set forth on the Debtors’ Schedule F.
The Debtors served their claims objections with a notice stating that a pre-hearing conference would be held at the Trustee’s
office. The notice provided that any responses to the claim objections not resolved or defaulted at the pre-hearing conference
would be heard by the court and that a failure to respond or attend the conference would result in a default judgment. As a result
of the procedure chosen by the Debtors, the court did not hold an actual hearing on the claim objections that remained for disposition, but was left with the Debtors’ request that the court enter default orders sustaining their remaining claim objections.
Prior Rulings
In a decision signed by all the judges in the Dallas division, the court held in In re Armstrong that a proof of claim may be
disallowed if a creditor fails to respond to an objection. In re Armstrong, 320 B.R. 97, 108 (Bankr. N.D. Tex. 2005). The court also
stated that a debtor acts in good faith in proposing a plan of reorganization notwithstanding the fact that the debtor objects to proofs
of claim that lack the requisite documentation. Id. Subsequent to the Armstrong decision, the court expressly held in In re Rochester
that a proof of claim could be disallowed for lack of sufficient documentation. In re Rochester, No. 03-32184-BJH-13, 2005
WL 3670877 (Bankr. N.D. Tex. May 24, 2005). This case allowed the court to re-examine and clarify its prior decisions in
Armstrong and Rochester.

Initial Legal Analysis
The filing of an objection to a proof of claim initiates a contested matter and the application of Bankruptcy Rule 7055 under
which the entry of a default judgment is not automatic and is up to the court’s discretion. In re Taylor, 132 F.3d 256 (5th Cir. 1998);
In re Fuentes, 474 B.R. 497 (Bankr. S.D. Tex. 2012); RMC Publications, Inc. v. Doulos PM Traning No. 3:07–CV–2139–O,
2010 WL 742575, at *3 (N.D. Tex. Mar. 3, 2010).
The standard for allowance and the grounds for disallowance of a proof of a claim are set forth in § 502 of the Bankruptcy
Code. Nine exceptions are listed in § 502(b). In re Brunson at *8. Bankruptcy Rule 3001 adds to § 502 stating that when a
Continued on page 22.
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FIFTH CIRCUIT UPDATE II – In re Texas Grand Prairie
Hotel Realty, LLC
By: Jonathan Howell (jhowell@munsch.com) and
Paul Lopez, Judicial Clerk to the Honorable Michael D. Lynn (Bankr. N.D. Tex.)
with contributions from Russell A. Perry of Deloitte CRG (rperry@deloitte.com)

The U.S. Court of Appeals for the Fifth Circuit (the “Fifth Circuit”) recently provided a little certainty in the uncertain
world of cramdown interest rates. In Texas Grand Prairie, the Fifth Circuit affirmed the Honorable Russell F. Nelms’ decision
to confirm a chapter 11 bankruptcy plan under Bankruptcy Code (the “Code”) section 1129(b) using the “prime-plus” formula
approach to determine the appropriate cramdown interest rate on a secured claim when an inefficient market existed as suggested
by the Supreme Court in Till v. SCS Credit Corp. 541 U.S. 465 (2004). Wells Fargo Bank Nat’l. Ass’n. v. Texas Grand Prairie Hotel
Realty, LLC, (In re Texas Grand Prairie Hotel Realty, LLC), 710 F.3d 324 (5th Cir. 2013).
Background Facts
In 2009, Texas Grand Prairie Hotel Realty, LLC, Texas Austin Hotel Realty, LLC, Texas Houston Hotel Realty, LLC, and
Texas San Antonio Hotel Realty, LLC (collectively, “Debtors”) sought chapter 11 bankruptcy relief before payment came due
on a $49 million loan held by Wells Fargo that was secured by substantially all of Debtors’ assets. Debtors’ chapter 11 plan valued
Wells Fargo’s secured claim at $39,080,000 and proposed a cramdown interest rate of 5%, which was 1.75% above the prime rate
of interest. Wells Fargo objected to Debtors’ plan, arguing, among other things, that the proper application of the “prime-plus”
formula mandated an interest rate of at least 8.8%.
While Debtors and Wells Fargo stipulated that the applicable interest rate should be determined by the “prime-plus” formula
outlined in Till, they disagreed on the application of that formula. At the confirmation hearing, the bankruptcy court heard
conflicting testimony from Debtors’ expert and the expert for Wells Fargo on the proper application of the “prime-plus” formula.
Debtors’ expert testified that he had calculated the proposed 5% cramdown interest rate by starting with the prime rate of 3.25%.
He then added 1.75% (out of the 1-3% range for risk adjustment suggested by the Supreme Court in Till ) on account of
circumstances of the Debtors’ estate, the nature of the security, and the duration and feasibility of the plan. Specifically, Debtors’
expert found that a 1.75% risk adjustment was proper because the hotel properties were well maintained and excellently managed,
the Debtors’ owners were committed to the business, Debtors’ revenues exceeded their projections in the months prior to the
hearing, Wells Fargo’s collateral was stable or appreciating, and Debtors’ proposed cramdown plan was tight but feasible.
Wells Fargo’s expert disagreed with this analysis and testified that the proper cramdown rate was 8.8% based on “the weighted
average of the interest rates the market would charge for a multi-tiered exit financing package” including adjustments for risk
factors. Wells Fargo’s expert agreed that the applicable prime rate was 3.25% and even substantiated the testimony of Debtors’
expert with respect to Debtors’ properties, management, ownership, and projected earnings. However, Wells Fargo’s expert
devoted the vast majority of his cramdown rate analysis to determining the rate of interest that the market would charge to
finance an amount of principal equal to the cramdown loan. To bring his “market influenced” analysis within the form of Till’s
prime-plus method, Wells Fargo’s expert purported to “utilize the [3.25%] Prime Rate as the Base Rate,” making an upward
adjustment of 6.05% to account for “the nature of the security interest.” This calculation yielded a 9.3% blended market rate.
Wells Fargo’s expert then adjusted this “blended market rate” in accordance with the remaining Till factors, making a downward
adjustment of 1.5% to account for the sterling “circumstances of the bankruptcy estate” and an upward adjustment of 1% to
account for the plan’s tight feasibility, which ultimately worked out to an 8.8% cramdown rate.
The bankruptcy court agreed with the parties that Till, an opinion arising from a chapter 13 dispute, was “instructive, if not
controlling” in a case brought under chapter 11. Further, the bankruptcy court concluded that Debtors’ expert properly interpreted
and applied the “prime-plus” formula suggested in Till. The bankruptcy court expressly rejected Wells Fargo’s expert’s opinion
as inconsistent with Till’s “prime-plus” method. In particular, the bankruptcy court concluded that the inconsistency arose from
Wells Fargo’s expert’s decision to stray from the national prime rate as a starting point and establish a benchmark rate of interest
based on “what level any portion of the loan would be financeable” before adjustment. The bankruptcy court noted that this
“market influenced” analysis proposed by Wells Fargo’s expert was “in the nature of a forced loan approach that the majority in
Till expressly rejected.”
Continued on page 24.
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REVIEW OF THE 2013 ELLIOT CUP COMPETITION
By: Bryan T. Comings, Associate, Graves Dougherty Hearon & Moody, PC (bcumings@gdhm.com)

Summary:
The 2013 Elliott Cup Moot Court Competition, sponsored by the Texas State Bar Bankruptcy Section, was held February 22
and 23 in Houston. Named after the Honorable Joseph C. Elliott—former Chief Bankruptcy Judge for the Western District of
Texas—the Elliott Cup serves as a practice-tournament for teams from the law schools located in the Fifth Circuit as they prepare
to compete in the Annual National Duberstein Bankruptcy Moot Court Competition held at St. John’s School of Law in New
York in March. Teams from nine schools participated this year: six from Texas, two from Mississippi, and one from Louisiana.
While the National Duberstein Competition takes into account scores from written briefs submitted by the teams in
January, the Elliott Cup is determined solely based upon the teams’ performances at oral argument. The fact pattern for the
competition this year involved corporate authority for a bankruptcy filing and what may be an uncomfortable overlap between
patent law and the automatic stay. The two questions certified on appeal were 1) whether a voluntary petition in bankruptcy
can be filed by a corporation notwithstanding a provision in its governing corporate documents that prohibits the filing of a
petition in bankruptcy, and 2) whether the automatic stay applies to an action seeking to enjoin allegedly unlawful post-petition
operation of the debtor’s business. Panels of attorneys served as judges for the preliminary rounds, with four of Texas’ distinguished
bankruptcy judges, the Honorable Richard S. Schmidt, Craig A. Gargotta, Stacey G. C. Jernigan, and David R. Jones, serving as
the panel for the championship round.
Teams from SMU Dedman School of Law and Baylor School of Law met in the final round. For the second year in a row,
a team from Baylor School of Law emerged victorious. In the category Best Oral Advocate, Tim Springer (SMU) came in first,
followed by Morgan Harkins (Baylor) in second and William Tran (SMU) in third. Additional monetary prizes were sponsored
by the Federal Bar Association and the International Women’s Insolvency & Restructuring Confederation (IWIRC).

Tom Rice, Hunter Oliver, and Morgan Harkins
Tim Springer, Tom Rice, and Omar J. Alaniz

Kelly McDonald, Tom Rice, Jessica Voyce, and Omar J. Alaniz

William Tran, Tom Rice, Tim Springer, Cassie Suttle,Liz Boydston, and Omar J. Alaniz
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DUBERSTEIN COMPETITION
SMU Dedman School of Law won the Duberstein National Bankruptcy Moot Court competition held March 9–11, 2013
in New York. The team consisted of law students Timothy Springer, William Tran, and Cassondra Suttle. The team also won the
Best Brief Award. Omar J. Alaniz of Baker Botts and Liz Boydston of Fulbright & Jaworski coached the winning team. Texas Tech
advanced to the Quarterfinals, and Lauren Murphree from the team won an Outstanding Advocacy award. Texas Tech is coached
by Lisa Lambert of the Office of the U.S. Trustee; Professor Dean Pawlowic of Texas Tech Law School; Professor Sally Henry of
Texas Tech Law School and of Counsel to Skadden Arps; and Lawrence M. Doss of Mullin Hoard & Brown, LLP. Teams from The
University of Texas School of Law and the University of Houston advanced to the Octofinals. The team from The University of
Texas is coached by Debbie Langehennig, Chapter 13 Trustee in Austin; Jay Ong of Munsch Hardt Kopf & Harr, P.C.; and
Steve Lemmon of Brown McCarroll. The team from the University of Houston is coached by Debra Bradberry of Bingham,
Mann and House; Don F. Russell of Don F. Russell, P.C.; and Donald Crump of Hartline Dacus Barger Dreyer, LLP
The Honorable Edith Jones of the Fifth Circuit Court of Appeals served as the Chief Justice in the final round where SMU
squared off against a formidable team from Florida Coastal. The other judges in the final round were the Honorable Steven Colloton
(Eighth Circuit), Honorable Diarmuid O’Scannlain (Ninth Circuit), Honorable Laura Swain (Southern District of New York),
Honorable Carla E. Craig (Chief Bankruptcy Judge, Eastern District of New York), and Honorable Cecelia G. Morris (Chief
Bankruptcy Judge, Southern District of New York).
The Duberstein bankruptcy moot court competition is the largest single site law school moot court competition in the nation.
A record sixty-four teams from across the nation competed in the competition. Over 1,000 members of the New York bar,
judiciary, and law students attended the Gala Dinner at Pier 60 on the Manhattan waterfront where the Honorable Edith Jones
of the Fifth Circuit presented the SMU team with the awards.

Tim Springer, Patricia Redmond, (ABI President), Liz Boydston, William Tran, Cassie Suttle, and Omar J. Alaniz
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REVIEW OF THE DAYBL RECEPTION FOR THE 5th CIRCUIT
BANKRUPTCY JUDGES HOSTED BY JUDGE LYNN
On May 7, 2013, the DFW Association of Young Bankruptcy Lawyers (“DAYBL”) co-hosted an event in honor the
bankruptcy judges of the Fifth Circuit with the Honorable D. Michael Lynn at his home and garden in Fort Worth. The event
coincided with the annual Fifth Circuit Federal Judges Conference also being held in Fort Worth. Guests enjoyed the cuisine
of Donatella Trotti, Fort Worth’s Top Chef 2010 and owner of Nonna Tata restaurant, as well as some spectacular spring weather.
The event provided an excellent opportunity for young bankruptcy practitioners, many of whom are former judicial bankruptcy
clerks, to mingle with the judges they have served and appeared before in an informal setting, as well as meet bankruptcy judges
from other districts outside the DFW area. The bankruptcy judges themselves had a unique opportunity to catch up with one
another and revisit some old war stories. “DAYBL members were very excited to have this chance to meet and socialize with the
judges in such a relaxed and intimate setting. We are very grateful and honored that Judge Lynn opened his home to all of us,”
stated DAYBL president Rachael Smiley of Gardere Wynne Sewell LLP.

Greg Wilkes, Liz Boydston, and Rachel Kingrey
5th Circuit Bankruptcy Judges and DAYBL Officers

James Rhea, Jason Rodriguez, and Laurie Babich

Dana Erlich, Autumn Highsmith, Omar Alaniz, and Tim Springer

Eric Van Horn, Erik Weiting Hsu, Roland Samson, and
Kristina Johnson

Jason Rodriguez, Jason Kathman, and Sara Crow
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STARTING OUT RIGHT CLE PROGRAM
Starting Out Right, a one-day seminar geared to first to third year bankruptcy attorneys, was presented by the Young Lawyers
Committee of the Bankruptcy Section of the State Bar of Texas on April 26, 2013 in Dallas, Texas. Over 40 participants attended
the seminar where a distinguished panel of speakers, including many of our Texas bankruptcy judges and experienced bankruptcy practitioners, covered key bankruptcy issues and discussed practice tips for both consumers and business attorneys.
Speakers and topics included: Judge Bill Parker on Bankruptcy Basics, Judge Craig Gargotta and Layla Milligan on Exemptions
and Lien Avoidance, Judge Richard Schmidt on Objections to Claims, Judge Tony Davis on Evidence, and Judge Marvin Isgur
on Numbers for Lawyers. Young Lawyer Committee members Omar Alaniz and Brian Cumings covered “10 Important
Deadlines You Don’t Want to Miss.” The luncheon speaker, Howard Marc Spector gave a funny and insightful presentation on
“How to Communicate with Clients” inspired by the quotes of Donald Rumsfeld. The seminar included breakout sessions for
business and consumer attorneys to discuss Chapter 11 and Chapter 13 plans. Judge Harlin D. Hale, Judge Tony Davis, and
bankruptcy attorney Jermaine Watson led the Chapter 11 discussion while Chapter 13 Trustee Tom Powers and staff attorney
Jason Miller led the Chapter 13 breakout group. The afternoon ended with small round table discussions where participants
were given the opportunity to ask the judges questions about “What you always wanted to know but were afraid to ask.” Judge
Barbara Houser, Judge Brenda Rhoades, and bankruptcy practitioners Areya Holder, Clifton Jessup, Lisa Lambert, Michelle
Mendez Rakhee Patel, Frances Smith, Michael Tarpley joined the previous speakers to lead the round table discussions. After
the seminar, many of the judges and speakers remained to answer further questions or to visit with participants.

TEXAS A&M ALUMNI LAW CONFERENCE
On March 1-2, 2013, the 14th Annual Conference of the
Texas Aggie Bar Association was held in College Station, Texas.
The conference began with a Friday night dinner/social event,
and resumed on Saturday morning with a CLE Program
covering a wide range of topics, including presentations
dealing with Fracking in Texas, Legal Ethics in the Movies,
Litigation Skills, and Attorneys serving as Officers and
Directors. The CLE Program also included a Bankruptcy Judges
panel that addressed the Bankruptcy Code and procedural,
ethical, and other considerations for non-bankruptcy lawyers.
The Bankruptcy Judges Panel consisted of Chief Judge
Brenda Rhoades (E.D. Tex.), Judge Craig Gargotta (W.D. Tex.)
and Judge John Akard (N.D. Tex. (Ret.)), and was moderated
by John Mitchell of Baker & McKenzie. The conference was
concluded with a reception and banquet honoring the recipient
of the 2013 Aggie lawyer of the Year Award (Chuck Ellision)
as well as the 2013 TABA Scholarship Recipients.
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John C. Ford Bankruptcy Inn of Court Graduation Event
By: Frances A. Smith, Shackelford, Melton & McKinely, LLP (Dallas)

The John C. Ford Bankruptcy Inn of Court Chapter 11 Practice Course held its 2013 graduation party on May 9, 2013
at Mattito’s Tex-Mex in Uptown. The Honorable Harlin D. Hale, United States Bankruptcy Judge for the Northern District of
Texas, and a course professor, presented awards to the top performers in the course. Katherine Thomas, an associate at Kelly
Hart & Hallman LLP, received the “Rookie of the Year” award, which is presented to the student who earns the highest grade
on the final exam. Trinitee Green, Judge Hale’s term law clerk, received the “Runner Up” award for having the second highest
grade in the class. Joining Thomas and Green to round out the “Fab V” of top scorers were Jordan Bailey, an associate at Haynes
and Boone, LLP, Herschel Chapin, managing attorney at H.R. Chapin, Attorney and Counselor, and Michael Parmerlee, an
associate at Franklin Skierski Hayward LLP. Evan Baker, an associate at Gardere Wynne Sewell LLP, Andrew Edson, an associate
at Strasburger & Price, LLP, and Sabrina Johnson, an associate at the Law Office of Areya Holder, P.C. received Honorable
Mention awards.
The Chapter 11 Course is an award-winning, comprehensive 12-week course which includes twelve ninety-minute classes,
a mock trial exercise, guest speaker luncheons and a challenging final examination. This year’s course was taught by Judge Hale,
Omar Alaniz, Special Counsel at Baker Botts, LLP, and Rob Colwell, Master of the Inn. Inn of Court Pupilage Group 4, led
by Frances A. Smith, a Barrister in the Inn and a partner at Shackelford, Melton & McKinley, LLP planned the course.

Inn of Court Judge Harlin Hale, Katherine Thomas, Michael Parmerle, Jordan Bailey, Trinitee Green, and Rob Colwell
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Troop Movement
Monica Blacker formerly of Andrews Kurth, LLP (Dallas) joined Jackson Walker L.L.P. (Dallas) as a partner.
Jason Brookner formerly of Andrews Kurth, LLP (Dallas) joined Looper Reed & McGraw, P.C. (Dallas)
as a partner.
Amy Dinn formerly of Gardere Wynn Sewell, LLP (Houston) joined Patel Ervin PLLC (Houston) as a partner.
Michael Held formerly of Hunton & Williams LLP (Dallas) joined Jackson Walker L.L.P. (Dallas) as a partner.
Michael V. Larson formerly of Forshey Prostok LLP (Dallas) joined Andrews Kurth, LLP (Dallas) as a partner.
Michelle A. Mendez formerly of Hunton & Williams LLP (Dallas) joined Conley, Rosenberg & Brenneise LLP (Dallas)
as a partner.
John Middleton formerly of Haynes and Boone, LLP (Dallas) joined International Air Transport Association
(Geneva, Switzerland) as Senior Legal Counsel, Bankruptcy.
Judith W. Ross formerly of Baker Botts L.L.P. (Dallas) started the Law Offices of Judith W. Ross (Dallas).

Calendar of Upcoming Events
June 5-7, 2013

10th Anniversary (of the Bankruptcy Section) Bench/Bar Conference
Weston La Cantera Resort, San Antonio, Texas

June 6, 2013

Bankruptcy Section Annual Meeting (held during lunch at the Bench/Bar Conference)

June 20-21, 2013

State Bar Annual Meeting – Anatole Hotel, Dallas, Texas

August 8-9, 2013

UT Consumer Bankruptcy Conference – Moody Gardens, Galveston, Texas

August 22-24, 2013

ABI’s 21st Annual Southwest Bankruptcy Conference
Hyatt Regency Lake Tahoe, Incline Village, Nevada

Editorial Staff
Timothy A. Million, Munsch Hardt Kopf & Harr, P.C.
700 Louisiana St., Ste. 4600 • Houston, Texas 77002
(713) 222-4010; fax: (713) 222-5810
tmillion@munsch.com
Eric M. Van Horn, Wick Phillips Gould & Martin, LLP
2100 Ross Ave., Ste. 950 • Dallas, Texas 75201
(214) 692-6200; fax: (214) 692-6255
eric.vanhorn@wickphillips.com
Rachel Kingrey, Gardere Wynne Sewell LLP
1601 Elm Street,Ste. 3000 • Dallas, Texas 75201
(214) 999-3000; Fax (214) 999-4667
rkingrey@gardere.com

Call for Articles and Announcements
The State Bar of Texas Bankruptcy Law Section is dedicated to providing Texas practitioners, judges, and
academics with comprehensive, reliable, and practical coverage of the evolving field of bankruptcy law. We
are constantly reviewing articles for upcoming publications. We welcome your submissions for potential
publication. In addition, please send us any information regarding upcoming bankruptcy-related meetings or
events. We also invite any announcements for our “Troop Movement” section.
If you would like an article or event to be considered for publication please send it by email to
tmillion@munsch.com, eric.vanhorn@wickphillips.com, or rkingrey@gardere.com.
Please format your submission in Microsoft Word. Citations should conform to the Blue Book and Texas Rules
of Form and the Manual on Usage, Style & Editing.
Please visit our website: http://www.txbankruptcylawsection.com/.
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Judicial Profile: the Honorable Tony M. Davis, United States Bankruptcy Court for the Wester District of Texas, Austin Division
Continued from page 2.

can give to young attorneys is to seek and take on responsibility; when you demand responsibility, you get responsibility and
that is how you learn and develop as an attorney. Moreover, as a practitioner in the Courtroom, Judge Davis sought to
be as prepared as possible and always observed proper courtroom demeanor. He appreciated prompt rulings because of how
critical they can be to both business and consumer debtors.
This August, Judge Davis and his wife Kathryn will celebrate their 30th wedding anniversary, during which time they have
been blessed with and raised three children, the youngest of whom is preparing to head to college. Between the transitions from
the bar to the bench, the move from Houston to Austin, and his daughter’s upcoming high school graduation, Judge Davis tries
to find time to enjoy some of his hobbies, which include golfing and running. Although not a hobby, one of Judge Davis’
favorite pastimes is to spend Saturday night with his wife trying a new restaurant or going to an old favorite, followed by browsing
used bookstores. Judge Davis is an avid reader who enjoys historical biographies. Although he will miss his friends, and the large
number of restaurants, golf courses, and used bookstores in Houston, Judge Davis looks forward to sampling what Austin has
to offer.
While at Baker Botts, Judge Davis spent five years working on the ASARCO case, which the DOJ has described as the most
complex environmental bankruptcy case ever filed. According to Judge Davis, this case taught him a lot about leadership, because
the size and complexity of the $6.5 billion of environmental claims at issue forced him to relinquish the control of day-to-day
decisions that he would normally exercise, and instead delegate and trust the judgment and abilities of the fifteen attorneys
assigned to work with him on the case. After working on the ASARCO case, Judge Davis was ready to transition into a position
where he could use his training and experience to serve in a role that makes a difference in the lives of ordinary people.
When looking for a new judge, Judge King said, “we want someone with a calm and temperate demeanor, excellent judgment
in all areas, and the ability to be a team player with other judges, clerk’s staff, and the bar. We have gotten all of that out of the Fifth
Circuit selection of Judge Tony Davis. His reputation as an attorney is excellent and his fairness, temperament, competence,
and professionalism are unquestioned. He will make a perfect addition to the Western District of Texas Bankruptcy Court.”

Fifth Circuit Update I: The Trustee’s New Standing
Continued from page 4.

Again, when a debtor uses a third party entity that has technical, legal title to property to defraud the debtor’s estate, it is
trickier for a trustee to claim that property transferred from that third party entity was property of the estate. However, new
decisions have emerged directly from within the Fifth Circuit, applying Texas and federal bankruptcy law, in situations involving egregious corporate fraud which are favorable to trustees. These decisions have held that the trustee of a bankruptcy estate
can recover property transferred from third party entities as property of the estate if the debtor absolutely controlled the third
party entity to use for the satisfaction of debtor’s debts.
III. Recent “Conduit” Opinions in Texas
A. Southern District of Texas Bankruptcy Court Opinion: Smith v. Suarez (In re IFS Fin. Corp.), 417 B.R. 419, 435
(Bankr. S.D. Tex. 2009).
1. Background
In this bankruptcy case, the Debtor, IFS Financial Corporation (“IFS”), was a corporation controlled by a small group of
individuals that ran a fraudulent business that used its subsidiary, Integra Bank (“Integra”), to pay off IFS’s creditors. Integra
was created by the Debtor and fully incorporated under Curaçao law. Integra had no employees that were not also employees
of IFS, had no office space, but did have a Southwest Bank of Texas bank account that IFS used to run its racket.
IFS’s scheme was set up whereby clients of IFS would park money into Integra’s account and receive “returns” on their contributions, which were described as Certificates of Deposits, investments, etc., paid out of that bank account. However, these
Continued on page 18.
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Fifth Circuit Update I: The Trustee’s New Standing
Continued from page 17.

returns were only made possible by new investor money coming into the scheme. All the while, IFS periodically took money
from Integra’s Account to enrich itself and its principals. It was a classic Ponzi scheme. After its inevitable collapse and bankruptcy, IFS’s estate’s trustee sued multiple defendants, including Mr. Ramon Suarez, to recover money transferred by Integra to
those defendants.
Even though Integra was a corporation, the Trustee did not attempt to pierce its veil. Instead, the Trustee asserted that the
funds transferred from Integra’s bank account were property of the estate. Suarez countered that Texas state law prevented this
conclusion as Texas law holds that property held by a corporation can only be reached in satisfaction of a third party debt
6
through piercing. Thus, because the Trustee did not pierce Integra’s veil in order to gain access to IFS’ funds, Suarez argued,
the Trustee could not claim that property in Integra’s account was property of estate.
2. Texas Law Analysis
The Court, however, found that the Trustee did have standing to claw back transfers that came directly from Integra, even
without piercing its veil. The Court started its analysis by noting that it was “faced with the situation where an account is
legally in the name of one entity but effectively controlled by an individual for the benefit of the entities he controls and
7
8
directs.” The Court acknowledged that in this case, the Debtor did not hold any legal title to the account under state law.
9
However, the Court did find that, under Texas law, “legal title … is not always [dispositive of ] the true owner.” Specifically, in
regards to a bank account, the Court noted that the Texas Supreme Court had found that “the true owner of funds in an account
10
is not necessarily the legal owner, but the party who ‘is found in the full possession and control of the money deposited.’” Thus,
the Court opened the possibility that funds transferred from a third party’s bank account could be considered property of
a bankruptcy estate.
3. Property of the Estate Analysis
The Court then analyzed whether, under the particular circumstances it faced, money transferred from Integra’s account
could be recovered as money transferred from the property of IFS’ estate. The Court discussed cases from the bankruptcy court
for the Southern District of Texas and from the Fifth Circuit involving co-mingled funds used in fraudulent schemes, Floyd v.
11
12
Shindler (In re Rodriguez) and Southmark v. Grosz (In re Southmark). In those cases, the debtors co-mingled money into
accounts held by separate entities and directed these entities to pay off the Debtor’s creditors. The Southern District Bankruptcy
Court and the Fifth Circuit, respectively, found that the money transferred was property of the estate, even though it came from
an outside bank account.
Thus, the key factor for the Suarez Court, relying on Fifth Circuit case-law to determine whether or not property was sufficiently controlled by a debtor and was⎯therefore, de facto property of the estate—was whether the Debtor used its control
over the assets of the third party account to routinely pay off creditors. The Suarez Court held,
whether the debtor had ‘unfettered discretion to pay creditors of its own choosing, including its own
creditors . . . is . . . the primary consideration in determining if funds are property of the debtor’s estate’ . . .
[and,]… ‘If the debtor determines the disposition of funds from the third party and designates the creditor
to be paid, the funds are available for payment to creditors in general and the funds are assets of the estate.

6
7
8
9
10
11
12

See Rimade Ltd. v. Hubbard Enters., 388 F.3d 138, 143 (5th Cir. 2004).
Suarez, 417 B.R. at 434.
Id. at 435.
Id. (citing Silsbee State Bank v. French Mkt. Grocery Co., 132 S.W. 465, 466 (Tex. 1910); Cohen v. Ulz (In re Ulz), 388 B.R. 865, 868 (Bankr. N.D. Ill. 2008)).
Id. (citing Silsbee, 132 S.W. at 466).
Floyd v. Shindler (In re Rodriguez), 204 B.R. 510, 515 (Bankr. S.D. Tex. 1995) (“Where the funds transferred are under the custody and control of debtor “mere circuity
of arrangement will not save a transfer which effects a preference.”) (citing Dean v. Davis, 242 U.S. 438, 443, 61 L. Ed. 419, 37 S. Ct. 130 (1917)).
Southmark v. Grosz (In re Southmark), 49 F.3d 1111, 1116-17 (5th Cir. 1995).

Continued on page 19.
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Continued from page 18.

In this event, because the debtor controlled the funds and could have paid them to anyone, the money is
treated as having belonged to her for purposes of [avoidance] law whether or not she [technically] actually
13
owns it.’
The Suarez Court, therefore, found “control” to be the most important factor in determining whether property that was
14
de jure property of an outside entity was, in fact, the de facto property of an estate.
Applying this test to the facts of the case, the Suarez Court found that IFS, through the machinations of its controlling
cabal of individuals, was the de facto owner of the Integra bank account. This was because of IFS’ complete domination of
the bank account and because the bank account was exclusively used by IFS to hold money for IFS and to satisfy IFS debts
15
and obligations.
B. The Fifth Circuit Opinion: De La Pena Stettner v. Smith (In re IFS Fin. Corp.), 669 F.3d 255, 262 (5th Cir. 2012).
1. Application of Texas Law
After being affirmed by the District Court, the case went before the Fifth Circuit, where it was affirmed again. First, and
key to its ultimate holding, the Circuit found that Texas law allowed the property of the debtor to be “anything that may be
16
subject to [the debtor’s] ownership” and was not limited to technical legal title. Under an avoidance action analysis, deciding
whether property was subject to a debtor’s ownership could be determined by a debtor’s control of that property. Specifically,
the Circuit held,
control [of property] may be sufficient to show ownership in what is ultimately a fact-based inquiry that
17
will vary according to the peculiar circumstances of each case.
18

Indeed, legal title could be “irrelevant” in determining whether or not the debtor had a property interest in an account.
Thus, the Circuit followed Suarez in shrugging off the argument that legal title held in the name of the debtor was a prerequisite
for property to be considered property of the estate.
2. Property of the Estate Analysis

The Fifth Circuit, like the Suarez Court, quoted Southmark to find that when determining whether a bank account that
was held under the legal title of a third party was actually property of the estate in an avoidance action analysis, a court should
first look to see whether that account was used to pay a debtor’s creditors at the “unfettered” discretion of the debtor, thus
19
“diminish[ing]” the asset pool to pay other creditors. Applying the case’s facts, the Circuit found that the trustee could recover

13
14
15

16
17
18
19

Suarez, 417 B.R. at 435 (quoting In re Southmark Corp., 49 F.3d at 1116-17, and Caillouet v. First Bank & Trust (In re Entringer Bakeries, Inc.), 548 F.3d 344, 350 (5th
Cir. 2008) (quoting 1 DAVID G. EPSTEIN ET AL., BANKRUPTCY § 6-7, at 522 (1992)) (emphasis added in Suarez)).
Id. at 436-38.
Id. at 437 (“IFS used the Southwest Bank of Texas account as its general account. Investor deposits were not segregated from other sources of funds. Proceeds from the
[IFS’s] sales went into [Integra’s] Southwest Bank of Texas account. [Dividends] and other general operating expenses of [Debtor] entities were paid from the Southwest
Bank of Texas account… Dividends to IFS shareholders were paid from the Southwest Bank of Texas account. Hugo Pimienta [a principal of IFS], controlled all investor
withdrawals. If an investor wanted to withdraw funds, the investor did not contact Integra Bank. Rather, the investor contacted the Woodlands office of IFS directly or
through their promoter. Hugo Pimienta or Rodolfo Garcia had to approve all withdrawals. Though the technical mechanics of executing the withdrawal required an
entry by an individual at [Integra], no withdrawals could be executed without Hugo Pimienta or Rodolfo Garcia’s authority. No one employed by Integra Bank had independent authority to withdraw money from the Southwest Bank of Texas account. [The trustee] produced abundant evidence that Hugo Pimienta exercised unfettered
control over the Southwest Bank of Texas account on behalf of IFS. Hugo Pimienta’s dominance was sufficient to compel a finding that IFS was the de facto owner of
the Southwest Bank of Texas account.”).
See De La Pena Stettner v. Smith (In re IFS Fin. Corp.), 669 F.3d 255, 262 (5th Cir. Tex. 2012) (citing Tex. Bus. & Com. Code Ann. § 24.002(2),(10)).
Id. at 262.
Id. at 263.
Id. at 262 (citing and quoting Southmark, 49 F.3d at 1117).

Continued on page 20.
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money sent from Integra. This was partly because of the immense fraud orchestrated by the Debtor, which rendered Integra’s
technical corporate sovereignty null and void. Indeed, the Circuit adopted a sliding scale as to how much weight it would grant
legal title and legal boundaries based on the fraud and chicanery of the debtor,
Where, as here, evidence of fraud and the debtor’s strict control are both strong, disputed legal ownership
is less compelling. On the other hand, where evidence of fraud is weak, legal ownership might weigh heav20
ier in our calculus.
The Circuit found that the money being shuffled out by Integra to pay the Debtor’s investors and creditors was the Debtor’s
money. Texas law did not foreclose the possibility that property that was the de jure property of another entity could be the
de facto property of another. When that de facto property was used by the debtor to pay its creditors, then that property should
be considered property of the estate in bankruptcy and the trustee should have standing to recover any of this property for the
creditor body at large. It was overly legalistic to pretend otherwise.
C. Northern District of Texas Bankruptcy Court Opinion: O’Cheskey v. Hous. for Texans Charitable Trust (In re American
Hous. Found.), 2012 Bankr. LEXIS 5224 (Bankr. N.D. Tex. Nov. 7, 2012).
1. Background
The Bankruptcy Court for the Northern District of Texas recently faced a fact pattern that nearly matched IFS’s: a financial
fraudster had set up a complex web of interrelated entities into which investors placed money and were promised extraordinary,
guaranteed returns. The parent entity and Debtor was named American Housing Foundation (AHF) and filed for bankruptcy
after its financial collapse and the suicide of its founder and CEO, Steve Sterquell. Sterquell had negotiated deals whereby AHF
promised investors such as Mr. Scott Rice, tax-free, risk-free, and large returns by taking advantage of Mr. Sterquell’s mastery
of the opaque subjects of the United States Tax Code, disaster relief legislation, and the low⎯income housing market. However,
though Rice and other investors believed they were investing in AHF, most of Rice’s money and a substantial amount of other
investors’ money was placed in the bank account of American Housing Foundation Development (“AHF Dev.”), a partnership
under which AHF was the General Partner. This money was used to pay off AHF’s debts and, indeed, some was returned to Rice
and other investors as returns. Because AHF was the general partner of AHF Dev., it controlled and directed every transfer from
AHF Dev., including those to Mr. Rice. The trustee sought to recover funds transferred from AHF Dev. as fraudulent transfers.
Rice argued that the Trustee did not have standing to recover property from AHF Dev. as property of AHF’s estate, because
IFS’s application of Texas law did not apply due to AHF Dev.’s status as a partnership. This was because Texas follows the entity
theory of partnership law under which partnership property and rights are separate and distinct from the property and rights
21
of individual partners. Overall, Rice’s arguments were broken down to two basic, overlapping prongs: (i) because the estate could
not pierce the veil of any partnership, including AHF Dev., the estate did not have standing, and (ii) because a partnership was
structured differently than a corporation with the presence of a general partner, the estate could not reach property of AHF Dev.
2. Piercing
The Court drew a legal distinction between piercing, a procedural mechanism, and property of the estate analysis, which
22
was a substantive examination of state property and federal bankruptcy law. As the Court explained, under Texas law, a party could
23
not “pierce” a partnership, because they are instead mandated to seek recourse against the statutorily liable general partner.
“Piercing,” both in its traditional and reverse sense, is a procedural mechanism under which a plaintiff, wronged by a corporation
or an individual affiliated with the corporation, can collect money that belongs to an individual shareholder if harmed by a

20
21
22
23

Id. at 264.
See, e.g., McDaniel v. Houtz, No. 06-05-00077-CV, 2006 Tex. App. LEXIS 10618, *2-4 (Tex. App.—Texarkana Dec. 14, 2006).
O’Cheskey, at *10. (“The question here is not one of veil piercing; it is a question of whether the funds paid out of the AHF [Dev.] account were property of AHF.”).
See, e.g., McDaniel, 2006 Tex. App. LEXIS 10618, at **2-4.

Continued on page 21.
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corporation, or is able to collect money that belongs to the third party corporation if harmed by an individual. Thus, the Court
would not allow the Trustee to impose liability on AHF Dev.’s property for AHF’s actions, because Texas clearly does not allow
25
a partnership to be pierced by anyone.
However, citing IFS, the Court found that the property under the legal title of AHF Dev. could be property of AHF’s estate
26
if AHF exercised sufficient control over the property. Still, in response to Rice’s public policy arguments that this holding
expanded the property of the estate analysis far beyond what the Bankruptcy Code intended, the Court acknowledged that simply
finding that just because the Debtor controlled a third party limited partnership as its general partner means that the third party
partnership’s property was property of the estate would create poor, intellectually lazy law. This was because all limited partnerships are controlled by a general partner, and not all limited partnerships are conduits. Indeed, the District of Utah had confronted this problem before in In re Granada, and explicitly rejected an argument that a debtor could claim property transferred
from a partnership that it controlled as a general partner as property of the estate simply because of the debtor’s position as
27
general partner. So, noting that just as being a majority shareholder does not mean that the debtor has standing to pursue
28
transfers from that subsidiary, the Court held that being a general partner does not automatically give a debtor standing to
claim property transferred from the partnership.
i.

Persuasive Reasons

Quoting In re Granada, the Court found that a plaintiff had to show “persuasive reasons” why the property of the partnership
the debtor controlled mechanically and legally as a General Partner was actually de facto property of the estate. Applying the IFS
29
sliding scale, which weighed the debtor’s fraud versus courts’ general respect for the corporate form, the Court examined the
purpose of avoidance laws in the Bankruptcy Code to ascertain that these “persuasive reasons” centered around whether the
30
Debtor was controlling the third party entity for fraudulent purposes, and whether creditors were the parties being defrauded.
The Court cited Suarez, stating “[a] debtor’s interest in property ‘is best understood as that property that would have been
31
part of the estate had it not been transferred before the commencement of bankruptcy proceedings.’” Therefore, the Court
focused on the relationship of AHF Dev. to AHF. AHF transacted deals with investors who believed and intended to invest in
AHF. These investors were paid by AHF Dev. for returns on their investments. Pairing this with the integral fact that AHF
Dev. had no real corporate existence and was used fraudulently by AHF, the Court held that AHF Dev. property was property
32
of AHF’s estate. The estate had standing to recover transfers that were either fraudulent or preferential.

24
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26
27
28
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31
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See e.g., Kern v. Gleason, 840 S.W.2d 730, 736 (Tex. App. —Amarillo 1992) (“It is established that although a corporate entity may be the alter ego of an individual or
the individual may be the alter ego of the corporation, these facts do not create a separate cause of action against the corporation or the individual…. The piercing of
the corporate veil is not a separate cause of action but a means of imposing individual liability where it would not otherwise exist.”); Int’l Fin. Servs. Corp. v. Chromas
Techs. Can., Inc., 356 F.3d 731, 736 (7th Cir. Ill. 2004) (“Piercing the corporate veil, after all, is not itself an action; it is merely a procedural means of allowing liability
on a substantive claim [such as a] breach of contract.”).
One has to fully embrace the separateness of corporations from their shareholders to appreciate this concept. A classic example would involve Shareholder and C.E.O.
Joe of Acme Corp., his employee Sleazy Todd, and Third Party Bob. Shareholder and C.E.O. Joe has $10,000,000 in the bank that he inherited from a long lost uncle,
but decided to form Acme, and capitalize it with $1,000 with the hopes of collecting on a risky, but potentially profitable contract, but dodging a bad one. Sleazy Todd
enters into a $500,000 contract with Third Party Bob while literally wearing his Acme hat. Acme then willfully breaches the contract. A Court would probably hold
Acme liable for the breach, and allow Bob to ‘pierce’ Joe’s bank account and take $500,000 of Joe’s money in compensation for Acme’s bad acts. The $10,000,000 is
indisputably the property of Joe, but Bob would be able to reach $500,000 of Joe’s money because of Joe’s abuse of the corporate form.
O’Cheskey, 2012 Bankr. LEXIS 5224 at **16-21.
Billings v. Key Bank (In re Granada, Inc.), 156 B.R. 303, 308 (D. Utah 1990).
Regency Holdings (Cayman), Inc. v. Microcap Fund, Inc. (In re Regency Holdings (Cayman), Inc.), 216 B.R. 371, 375-376 n.5 (Bankr. S.D.N.Y. 1998) (criticizing a proposed
interpretation of “conduit” analysis that would “permit any person who controls another entity (e.g., controlling shareholder of a non-wholly-owned subsidiary, general
partner of a partnership) to recover the controlled entity’s transfers.”).
See supra at (B)(2).
O’Cheskey, 2012 Bankr. LEXIS 5224 at **18-21.
Id. at *19 (quoting Smith v. Suarez (In re IFS Fin. Corp.), 417 B.R. 419, 434 (Bankr. S.D. Tex. 2009) (citing Begier v. I.R.S., 496 U.S. 53, 58, 110 S. Ct. 2258, 110 L.
Ed. 2d 46 (1990)).
Id. at **21-22. Also, the Court’s decision was made easier by the fact that earlier in the bankruptcy case, “Rice contended that AHF and [AHF Dev.] should be treated
as one-with their account pooled to satisfy creditor debts.” Id. at *21.

Continued on page 22.
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IV.

CONCLUSION

The Rice Court joined Suarez, IFS, and Southmark as rare cases whose facts crossed the factual dividing line of whether
accounts of third party entities were property of the estate or not. The factors to determine this are whether the Debtor exclusively
33
or near exclusively controlled and/or dominated the account and used that account to pay of its own creditors. These Texas
bankruptcy decisions looked to the purpose of both Texas state property law and bankruptcy avoidance law in finding that
recipients of transfers from third party entities were not per se barred from being defendants as transferees. If the third party
entity was used as a part of a fraudulent scheme by the debtor to collect money from and distribute money to the debtor’s creditors,
leaving the estate as exposed as the emperor, the estate had an advantage the emperor did not: the ability to redress.

33

Compare In re Granada, 156 B.R. at 308 (Partnership paid off its own debts with alleged fraudulent transfers, and its money was not the property of General Partner
(the Debtor’s) estate); Gordon, 190 B.R. 979, 980-981 (Trustee could not collect transfer from a subsidiary of the Debtor when transfer was used to pay the subsidiary’s
creditor); Official Comm. of Unsecured Creditors of Toy King Distribs. v. Liberty Sav. Bank, FSB (In re Toy King Distribs.), 256 B.R. 1, 127-128 (Bankr. M.D. Fla. 2000)
(Debtor could not avoid transfers sent from its corporate parent’s account where parent routinely used money from account to conduct its own business) (citing In re
Granada, 156 B.R. 303, 308 as “squarely on point.”); Smith v. KKM P’ship (In re Quality Woodwork Interiors, Inc.), 2007 Bankr. LEXIS 1969, at **14-15 (Bankr. S.D.
Tex. June 4, 2007) (Debtor received a loan from a partnership and paid back the loan with interest. The partnership, which was controlled by insiders of the Debtor,
then paid back its own loan to Defendant for the same amount. Defendant had previously lent money directly to the Debtor, but due to the Debtor’s precarious financial situation, the defendant relied on the partnership’s credit in making the deal with the partnership as a middleman, and, therefore, the partnership was not a mere
conduit. The Trustee could not pursue an action against defendant as an initial transferee.); Cassirer v. Herskowitz (In re Schick), 234 B.R. 337, 345 (Bankr. S.D.N.Y.
1999) (Money transferred out of partnership, in which debtor was a partner, was not property of the estate as the partnership’s account was not otherwise used to pay
Debtor’s creditors and Trustee did not show flow of Debtor’s own funds into the partnership); In Erie Marine Enters., Inc. v. Nationsbank, N.A. (In re Erie Marine Enters.,
Inc.), 216 B.R. 529, 536 (Bankr. W.D. Pa. 1998) (Where debtor’s parent paid down its own debts from bank account that Debtor deposited money into, the parent was
not a mere conduit); Regency Holdings (Cayman), Inc. v. Microcap Fund, Inc. (In re Regency Holdings (Cayman), Inc.), 216 B.R. 371, 375-376 (Bankr. S.D.N.Y. 1998)
(Distinguishing its own facts from Southmark, 49 F.3d 1111) (Debtor did not have any “indicia of ownership” of funds of subsidiary and did not own the funds in
subsidiary’s account), with IFS, 669 F.3d at 263-264 (Debtor could collect funds from subsidiary’s account used to pay Debtor’s creditor when account was routinely
used for such purposes); Southmark, 49 F.3d at 1116-17 (same).
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claim is based on a writing, the original or a duplicate shall be filed with the proof of claim. Id. The rule further provided that
a proof of claim executed in accordance with its rules shall constitute prima facie evidence of the validity and the amount of the
claim. Id. at *9
This Rule has led debtors to argue that a proof of claim must be disallowed under § 502 when the claimant fails to attach
to the proof of claim the documentation required by Bankruptcy Rule 3001, even though failure to attach documentation to a
proof of claim is not one of the explicit grounds set forth in § 502(b) for the disallowance of a claim. Id. This interplay between
§ 502 and Bankruptcy Rule 3001 has led to divergent judicial views. Id.
Split Among Circuits Concerning the Interplay Between § 502 and Bankruptcy Rule 3001
Courts almost uniformly agree that the failure to attach documentation sufficient under Bankruptcy rule 3001 will strip
the claim of its prima facie validity under Bankruptcy Rule 3001(f ), but will not result in automatic disallowance. Id. After this,
courts begin to deviate in their approach. The “exclusive view” which has been described as the “clear majority” approach states
that § 502 sets forth the exclusive grounds for disallowance of a claim, and failure to file documentation is not among them.
Id. Therefore, the debtor must assert a substantive basis for disallowance expressly stated in § 502 and come forward with some
evidence to disallow the claim for that reason. Id. If the debtor does not, then an objection to a claim based solely on the
claimant’s failure to attach the documents by Bankruptcy Rule 3001 must be overruled. See, e.g., In re Johnson, No. 12–02072,
2012 WL 5430952 (Bankr. D. Idaho Nov. 7, 2012); In re Rehman, 479 B.R. 238 (Bankr. D. Mass. 2012); In re Reynolds,

Continued on page 23.
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470 B.R. 138 (Bankr. D. Colo. 2012); In re Davis, No. 09–42865, 2011 WL 1302222 (Bankr. E.D. Tex. Mar. 31, 2011). Under
the minority view, the failure to attach sufficient documentation to a claim can result in disallowance if, after an objection, a
creditor does not prove its claim by a preponderance of the evidence. See, e.g., In re Lytell, No. 11–2473, 2012 WL 253111
(E.D. La. Jan. 26, 2012); In re Gulley, 400 B.R. 529 (Bankr. N.D. Tex. 2009); In re Armstrong, 320 B.R. 97 (Bankr. N.D. Tex.
2005).
Recent Amendment to Bankruptcy Rule 3001
The judicial disagreement may soon be over in light of a fairly recent amendment to Bankruptcy rule 3001. In re Brunson
at *9. The amendment took effect on December 1, 2011 and added subdivisions (c)(2)(A)-(D) to Bankruptcy Rule 3001.
Subdivision (c)(2)(D) explicitly provides for remedies when a claimant fails to provide any of the information required by the
rule. Id. at *10. Disallowance of the claim is not a remedy provided by the amended rule. Id. The Advisory Committee Note
also states that failure to provide the required information does not itself constitute a ground for disallowance of a claim. Id.
The court concluded that none of the “new” provisions are really new at all. Id. at *11. Rather, a debtor always has always
been able to obtain the information required by subdivision (c)(2). Id. The court has also always had the ability to provide
appropriate remedies for the creditor’s failure to provide the information. Id. The new addition instead streamlines the more
cumbersome and expensive process already provided for in the applicable federal rules. Id.
The court decided that the rule would apply even though the case was filed before the amendment took effect. Id. at *10.
The Supreme Court ordered that the amended rules would apply in cases filed after that date, and may be applied to cases
already pending on that date “insofar as just and practicable.” Id. See www.supremecourt.gov/orders/courtorders/frbk11.pdf.
Decision
The court overruled the Debtors’ claim objections without prejudice to the filing of legally sufficient claim objections unless
some other order has been entered or some other deadline has passed preventing such a filing. In re Brunson at *13. The court
gave the following reasons for its decision. First, the law has developed further since the Armstrong decision and the Armstrong
case is now firmly in the minority view. Id. at *12. Second, the Armstrong discussion regarding disallowance of a proof of claim
for insufficient documentation represented dictum. Id. Third, a plain reading of § 502 does not provide for insufficient documentation as a basis for disallowance of a proof of claim. Further, that insufficient documentation is noticeably absent from the
list of grounds supporting disallowance of a filed claim. Id. Fourth, the advisory Committee Note to the 2011 amendment to
Bankruptcy Rule 3001 sheds light on the rulemakers’ intent with respect to the effect of insufficient documentation on a proof
of claim. Id. Finally, a rule permitting debtors to defeat otherwise permissible claims on technical grounds would undermine
the integrity of a system designed to achieve the fair and inexpensive resolution of claim objections. Id.
Conclusion
With Brunson, the Northern District joins the majority view. A proof of claim may not be disallowed where the sole basis
of objection is the creditor’s failure to attach sufficient documentation under Bankruptcy Rule 3001. The impact for Texas
lawyers is that to the extent the Armstrong decision may be read to permit such an objection, it will no longer be followed and
the court’s subsequent decision in In re Rochester is overruled.
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Ultimately, the bankruptcy court concluded that Debtors’ expert’s analysis was consistent with Till, the testimony provided
by Debtors’ expert supported a 5% cramdown interest rate, and confirmed Debtors’ cramdown plan under Code section
1129(b). Wells Fargo appealed the decision and the district court affirmed.
Fifth Circuit Analysis
On appeal to the Fifth Circuit, Wells Fargo sought to exclude Debtors’ expert testimony on the basis that it was a “purely
subjective approach to interest rate setting,” which was contrary to the “objective inquiry” required by the Supreme Court in Till.
Texas Grand Prairie, 710 F.3d at 329. The Fifth Circuit determined that Wells Fargo’s Daubert motion was “indistinguishable
from its argument on the merits” and decided it was not proper to address the Daubert motion for that reason. Id.
Prior to addressing the merits, the Fifth Circuit briefly discussed Till and sought to clarify the appropriate legal standard
for calculating an interest rate in a chapter 11 bankruptcy case. The Fifth Circuit stated that “[w]hile many courts have chosen to
apply the Till plurality’s formula method in Chapter 11, they have done so because they were persuaded by the plurality’s reasoning,
not because they considered Till binding” and noted that, while persuasive, Till “is not ’controlling . . . precedent’” in the chapter 11
context. Id. at 331 (emphasis in original) (citations omitted). The Fifth Circuit also took note of Justice Scalia’s “spirited dissent”
in Till, which stated that under the plurality’s prime-plus approach, it would be “impossible to view [the suggested 1-3% above
prime] figure as anything other than a smallish number picked out of a hat.” Id. at 332-33 (citation omitted). The Fifth Circuit
went on to state that “[i]n spite of Justice Scalia’s warning [in Till ], the vast majority of bankruptcy courts have taken the Till
plurality’s invitation to apply the prime-plus formula under Chapter 11.” Id. at 333.
The Fifth Circuit then returned to the merits of the case and reaffirmed its position that it “would not establish a particular
formula for determining an appropriate cramdown interest rate” in a chapter 11 case and that “it would be imprudent to ’tie the
hands of the lower courts as they make the factual determination involved in establishing an appropriate interest rate.’” Id. at 330
(citing Fin. Sec. Assurance Inc. v. T-H New Orleans Ltd. P’ship. (In re T-H New Orleans Ltd. P’ship), 116 F.3d 790 (5th Cir. 1997)).
Additionally, the Fifth Circuit emphasized that while bankruptcy courts are not tied to a specific methodology to calculate a
cramdown interest rate, a bankruptcy court’s cramdown-rate analysis is subject to a heightened “clear error” standard of review.
Id. at 321.
In reviewing the bankruptcy court’s calculation of a 5% cramdown rate, the Fifth Circuit held that the bankruptcy court’s
decision to follow the “prime-plus” approach, which “has been endorsed by the Supreme Court, adopted by the vast majority of
bankruptcy courts, and, perhaps most importantly, accepted as governing by both parties to this appeal,” was not clearly erroneous.
Texas Grand Prairie, 710 F.3d at 336. The Fifth Circuit noted that although Till is not binding, the bankruptcy court’s decision
to approve the 5% cramdown rate proposed by Debtors was appropriate, namely because such calculation was premised on an
uncontroversial application of a widely accepted formula. Id. at 335. The Fifth Circuit also agreed with the bankruptcy court’s
determination that the “blended market rate” of 8.8% proposed by Wells Fargo’s expert was predicated on the “sort of comparable
loans analysis rejected by the Till plurality” Id. at 336.
Wells Fargo argued that adopting Debtors’ expert’s analysis would produce “absurd results” because “on the date of confirmation, the market was charging rates in excess of 5% on smaller, over collateralized loans to comparable hotel owners.” Id. The
Fifth Circuit seemed to concede to this point, but stated that such an absurd result is “the natural consequence of the prime-plus
method, which sacrifices market realities in favor of simple and feasible bankruptcy reorganizations. Stated differently, while it
may be ‘impossible to view’ [Debtors’ expert]’s 1.75% risk adjustment as ‘anything other than a smallish number picked out of a
hat’ the Till plurality’s formula approach – not Justice Scalia’s dissent – has become the default rule in Chapter 11 bankruptcies.”
Id. at 336.
Holding
In affirming the lower court, the Fifth Circuit stated, “we do not suggest that the prime-plus formula is the only – or even
the optimal – method for calculating the Chapter 11 cramdown rate,” but the bankruptcy court’s decision to utilize such a widely
accepted method cannot be seen as clearly erroneous.
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