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The coronavirus pandemic has indiscriminately affected various sectors of the United
States economy in a short span of time—including the legal profession. In an early effort to prevent
a pandemic-led economic depression the Federal Reserve cut the federal funds rate to nearly zero.
Furthermore, the federal government has passed three stimulus packages, with the most recent
$2.2 trillion stimulus package passed on March 27, 2020.%> Notwithstanding the government’s
efforts the unemployment rate rose to 14.7% in April 2020.3
With major retailers like J. Crew* and Neiman Marcus® leading the way, bankruptcy filings
are predicted to increase. Cash-strapped businesses that are considering filing for bankruptcy to
reorganize may be faced with the challenge of obtaining financing to fund a plan of reorganization.
Hence, to successfully emerge from a Chapter 11 bankruptcy it is vital to obtain financing.
Although large banks have not seen a wave of loans go bad, some banks have set aside
provisions to cover potentially bad loans to ride out the pandemic-led recession.
* JPMorgan Chase & Co. set aside $6.8 billion in the first quarter of 2020, largely in
its consumer division;®
=  WellsFargo & Co. set aside $3.83 billion in the first quarter, in both the consumer
and commercial divisions;’ and
* Bank of America set aside $4.76 billion.®
Still, both JPMorgan and WellsFargo reported a 6% increase in corporate lending in the first
quarter of 2020. °
Chapter 11 of the Bankruptcy Code allows the debtor an opportunity to reorganize its
business while maintaining control of business operations (“Debtor in Possession”).! A Chapter

11 bankruptcy may also be filed to conduct an orderly liquidation of the debtor’s estate or merely



to sell the business as a going concern. A Debtor in Possession needs cash to operate throughout
the bankruptcy. Without adequate cash flow the Debtor in Possession risks conversion of the
bankruptcy case from a Chapter 11 to a Chapter 7 liquidation.

Section 364 of the Bankruptcy Code is designed to encourage lenders to provide Debtor in
Possession financing (“DIP Financing”).!! Lenders who provide DIP Financing are provided
favorable treatment in the bankruptcy process.'? There following four variations of DIP Financing
are available to a Debtor in Possession under Chapter 11:

» Unsecured financing with superpriority claim;!?

= Financing secured by liens on unemcumbered assets;

= Financing secured by junior liens on encumbered assets; and

* Financing secured by senior or equal liens on assets.'*
First, a lender may provide unsecured financing with superpriority claim allowing it to be paid
before all of the other administrative claims.!> Second, a lender may provide financing secured by
a lien on unemcumbered assets.'® Third, a lender may provide financing secured by a junior lien
on encumbered assets subject to existing liens.!” Finally, a lender may provide financing secured
by a priming lien subject to existing liens.!® A Debtor in Possession may be able to obtain one
form of DIP Financing listed above, or a combination of the variations.

Obtaining post-petition DIP Financing serves several purposes — it allows the Debtor in
Possession to continue its operations, restore confidence in its employees and customers, and
continue to work with its vendors. More importantly, post-petition DIP Financing allows the
Debtor in Possession to focus on its reorganization efforts to emerge successfully from bankruptcy.

In direct response to the federal government’s actions, several small and large banks are

approving loans to businesses under the Payment Protection Plan (“PPP”).! Although obtaining



post-petition financing under the PPP is currently a topic of debate?’, it may be beneficial for a
business to obtain a loan under the PPP prior to commencing a bankruptcy case.

All eyes are on the United States as it slowly reopens its economy. The big question is,
what happens when the PPP funds run out? Will banks be as eager to approve business loans? As
the economic landscape continues to develop in response to the coronavirus, it falls upon legal
professionals to assist their clients in obtaining financing opportunities. Furthermore, the
bankruptcy practice will need to address novel issues that arise as a result of these unique

circumstances.
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